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ACT:

U P. Internediate  Education Act. 1921, s. 16-F(4), as
amended by U P.  Act of 1975- Scope of - Anendnent  not
appl i cabl e to pendi ng proceedi ngs.

Interpretation-Retrospective operation of statute.

HEADNOTE

Under s. 16-F(4) of the U P. Internediate Education
Act, 1921 the Director of Education had the power to appoint
the Principal of a recognised institution fromanongst the

qualified persons who had applied for that post, if the
recormendati on made under sub-s. (2) by the Selection
Commttee constituted under s, 16-E had twi ce’ been

di sapproved by the Regional Deputy Director and the
representati on of the managenent of the institution, if any,
under sub-s.(3) against that disapproval had been rejected.
This power of the Director in relation to mnority
institutions was taken away by the anmending Act 26 of 1975
with effect from August 18, 1975.

Respondent No. 2 was appointed Principal of a nminority
institution by the Director of Education on March 8, 1977 in
exercise of his power under s. 16-F(4) of the Act. The
process of selection for the post in question had been
comenced in 1973 and the recommendation of the Selection
Conmittee had been rejected twice by the Regional” Deputy
Director of Educati on. The appel l ant chal | enged t he
appoi nt nent on the ground that (i) on the date of
appoi ntnent the Director had no power to appoint a Principa
of a mnority institution as it had been taken away by the
amending Act; and (ii) that in any event the Director could
not have appointed respondent No. 2 as his selection had
been di sapproved earlier by the Deputy Director. The High
Court dismissed the wit petition

Di sm ssing the appeal
N

HELD: No retrospective effect should be given to any
statutory provision so as to inpair or take away an existing
right, unless the statute either expressly or by necessary
implication directs that it should have such retrospective
ef fect. The amending Act had no retrospective effect. It did
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not provide expressly that the anendrment in question would
apply to the pending proceedings under s. 16-F, nor did it
contai n any words which by necessary intendnent woul d affect
such pending proceedings. The process of selection under s.
16-F commencing fromthe stage of calling for applications
or a post
599
upto the date on which the Director becones entitled to make
a selection is an integrated one. At every stage in that
process certain rights are created in favour of one or the
ot her candidates. [603 B, 602 G H, 603 A

In the instant case, the proceedings for the selection
had commenced in the year 1973 and after the Deputy Director
had di sapproved the recomendati ons made by the Sel ection
Conmittee twice the Director acquired the jurisdiction to
make an appoi ntnent from -anongst the qualified candi dates,
who had applied for the vacancy in question. Although the
Director exercised that power subsequent to August 18, 1975
on which /'date the ~amendnent came. into force, it cannot be
sai d that the selection nade by himwas illegal. [603 B-D

The Act does not state that a person who had been
recommended by a Selection Conmittee once and whose
sel ection had been di sapproved by the Deputy Director should
not be considered for the post in question by the Director
when he exercised his power under s. 16-F(4). The fact that
the Deputy Director had disapproved the recomendation of
the Selection Conmittee reconmendi ng- respondent No. 2 for
the post in question once before cannot be construed as
amounting to a disqualification. [603 F-H

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI O\~ Givil Appeal No.' 2264 of
1979.

Appeal by Special l|eave fromthe Judgnent and Order
dated the 30th March, 1979 of = the Allahabad H gh Court in
Cvil Msc. Wit Petition No. 417 of 1977).

R K. Jain for the Appellant.

Bi shanber Lal Khanna and S. K. CGupta for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant who was unsuccessfu
before the Hi gh Court of Allahabad in a wit petition filed
by him wunder Article 226 of the Constitution has filed this
appeal by special |eave against the judgnent of the Hi gh
Court. In the wit petition the appellant had questioned the
validity of the appointnent of M. A P. Joseph, respondent
No. 2 herein as the Principal of the Ranikhet |nternediate
Col | ege, Rani khet, which was a minority institution having
the protection of Article 30 of the Constitution in
preference to him The proceedings for the selection of a
qualified person to the post in question comenced in the
year 1973. The Sel ection Conmittee constituted under section
16-E of the U P. Internmediate Education Act , 1921
(hereinafter referred to as ’'the Act) recomended three
persons viz. Shri Bi ndeshwari Prasad
600
Shri S.C. Khyali and the appellant. The appel |l ant was given
the third rank in that reconmendati on. The Regi onal Deputy
Director of Education did not approve of the said selection
The matter was again remtted to the Selection Committee. On
the second occasion, the Selection Conmttee reconrended the
names of the appellant and respondent No. 2 assigning
respondent No. 2 a higher rank. That selection also was
di sapproved by the Deputy Director. The Selection Committee
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thereafter nmde a third recomendation. The appellant
preferred a wit petition before the Hi gh Court questioning
the validity of the third selection nmade by the Selection
Conmittee. The High Court by its judgnment dated August 19,
1975 allowed his wit petition quashed the sel ection made by
the Selection Comrmittee on the third occasion as being
wi thout jurisdiction and having regard to the fact that the
post in question was that of the Principal directed the
Director of Education to nake an appointnment in accordance
with section 16(F)(4) of the Act. Pursuant to the direction
of the H gh Court, after considering the cases of the
qgualified candi dates who had applied for the vacancy in
guestion, the Director appointed respondent No. 2 to the
post by his order dated Mrch 8, 1977. The appellant
guestioned this appointnment by the wit petition out of
which this appeal arises before the H gh Court. The High
Court dism ssed the petition. This appeal by special appea
is filed against the judgment of the Hi gh Court.

Before the H gh Court the appellant raised two

cont entions:
1. The appoi nt nent nade by the Director was opposed
to the relevant provisions of the Act as they
stood on the date of the appointnent since on that
day by reason of the anmendrment nmade to the Act by
U P. Act/ 26 of 1975 which had conme into force on
August 18, /1975, the power of the Director to make
an appointment had been taken away in relation to
mnority institutions.
2. In any event the Director could not have appointed
respondent No.. 2 for the post since his selection
had been di sapproved earlier by ~the Deputy
Director.
Both these contentions were negatived by the High
Court. They are again urged before us.
601

Section 16-F of the Act, as it stood prior to August
18, 1975 read thus :

"16-F. (1) Subject to the provisions hereinafter
speci fied, no person shall be appointed as a Princi pal
Headrmaster or teacher in a recognised institution
unl ess he-

(a) possesses the prescribed qualifications or has
been exenpted under sub-section (1) of section 16-E

(b) has been recomrended by selection conmmttee
constituted under sub-section (2) or-(3), as the case
may be, of the said section and approved, in the case
of Principal or Headmaster by the Regional Deputy
Director, Education and in the case of a teacher by the
| nspect or

Provided that if the Inspector is satisfied that
for any institution, no candidate, who possesses al
the prescribed qualifications, is avai |l abl'e for
appoi ntnent, he may pernmit the institution to employ as
a tenporary measure any suitable person for a period
not exceeding one year. Such period nay be extended
with the prior approval of the Inspector

Provided also that in the case of |eave vacancy or
of a vacancy occurring for a part of the session of the
institution, it shall be Ilawful for the Committee of
Management to appoint a Principal, Headnmaster or
teacher if information of such an appointnent is
i medi ately conveyed to the I nspector.

(2) The nane of the selected candidate shall be
forwarded for approval, in the case of a teacher, by
the Principal or Headmaster to the Inspector, and in
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the case of Principal or Headnmaster, by the Chairman of
the Selection Conmittee to the Regional Deput y
Director, Education. A statenment showing the nanes,
qualifications, and other particulars as nmy be
prescribed, of all candi dates who may have applied for
sel ection shall also be sent along with the nane of the
sel ected candidate. The Inspector or Regional Deputy
Director, Education, as the case may be, shall give his
decision within two
602
weeks of the receipt of the relevant papers, failing
whi ch approval shall be deenmed to have been accorded.
(3) Were the Regional Deputy Director, Education
or the Inspector, as the case may be, disapproves for
reasons to be recorded in witing of any nane proposed
under sub-section (1), the managenent may, within three
weeks of the receipt of the disapproval, nake a
representation against it to the Director in the case
of a Principal or Headmaster and to the Regi onal Deputy
Director, Education, in the case of a teacher, and the
deci si on - of the Director or the Regional Deputy
Director, Education, as the case may be, in the natter
shal | be final
(4) Were the recommendati on made under subsection
(2) has been/disapproved and the representation of the
managenent, if ,any, under sub-section (3) has been
rejected, the Selection Conmmttee shall proceed to
sel ect and recomend another name for . approval as
provi ded under '« section 16-E and 16-F. If the selection
so made i s agai n disapproved and the representation, if
any, against the disapproval has not been accepted, the
Regi onal Deputy Director, Education in case of a
teacher and the Director in the case of a Principal or
Headrmaster may appoint any qualified person out of the
list of the candidates —applying for the vacanci es and
such appoi ntnment shall be final."
It is no doubt true that the Act was anended by U. P.
Act 26 of 1975 which cane into force on August 18,1975
taki ng away the power of the Director to nmake an-appoi nt nent
under section 16-F (4) of the Act in the case of nminority
institutions. The anending Act did not, however, provide
expressly that the anmendnent in question would apply to
pendi ng proceedi ngs under section 16-F of the Act. Nor do we
find any words in it which by necessary intendnent would
af fect such pending proceedings. The process of selection
under section 16-F of the Act commencing fromthe stage of
calling for applications for a post upto the date on which
the Director becomes entitled to make a selection under
Section 16-F(4) (as it stood then) is an integrated one. At
every stage in that process certain rights are created in
favour of one or the other of the candi dates. Section 16-F
of the Act cannot, therefore, be construed
603
as nerely a procedural provision. It is true that the
Legislature may pass laws with retrospective effect subject
to the recognised constitutional Iimtations. But it is
equally well settled that no retrospective effect should be
given to any statutory provision so as to inpair or take
away an existing right, unless the statute either expressly
or by necessary inplication directs that it should have such
retrospective effect. In the instant case admttedly the
proceedi ngs for the selection had comenced in the year 1973
and after the Deputy Director had di sapproved t he
recomendati ons made by the Selection Comrittee twice the
Director acquired the jurisdiction to make an appoi nt ment
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fromanongst the qualified candidates who had applied for
the vacancy in question. At the instance of the appellant
hinmself in the earlier wit petition filed by himthe H gh
Court had directed the Director to exercise that power.
Al though the Director in the present case exercised that
power subsequent to August 18, 1975 on which date the
amendnment came into force, it <cannot be said that the
sel ection nmade by himwas illegal since the anmending | aw had
no retrospective effect. It did not have any effect on the
proceedi ngs which had commenced prior to August 18, 1975.
Such proceedings had to be continued in accordance with the
law as it stood at the comencenent of the said proceedings.
We do not, therefore, find any substance in the contention
of the Ilearned counsel for the appellant that the |aw as
amended by the U P. Act 26 of 1975 should have been fol | owed
in the present case.

In so far asthe second contention is concerned, it is
to be stated that the Act does not state that a person who
had been reconmmended by a Sel ection Cormittee once and whose
sel ection had been di sapproved by the Deputy Director should
not be considered for the post in question by the Director
when he exercises his power under sub-section (4) of section
16-F of the Act. That provision nerely states that in such
an event, where the post to be filled upis that of a
Principal or a Headmaster, the Director may appoint any
qual i fied person from anongst the candi dates who had applied
for the vacancy and that such appointnent shall be final
The respondent No. 2 satisfied the requirement of sub-
section (4) of section 16-F of ~ the Act. The fact that the
Deputy Director had disapproved the recommendation of the
Selection Committee recomrending him for the post in
guesti on once before cannot be construed as anmpbunting to a
disqualification. It is also to be noticed
604
that under section 16-F(4) of the Act it is the Director who
is authorised to make the appointment of a Principal and not
the Deputy Director. There is, (therefore, no ground to
interfere with the judgnent of the Hi gh Court.

In view of the foregoing, the appeal is disnissed.
There shall be no order as to costs.

H S K Appeal ~di sm ssed.
605




