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Dr. ARIJIT PASAYAT, J.

Leave granted.

Challenge in this Appeal is to the direction given by the

Del hi Hi gh Court directing that if the gists-of the interrogation
can be regarded as statenents under Section 161(3) of the

Code of Criminal Procedure, 1973 (in short the "Cr.P.C."),

al though in summary form then the same woul d have to be

supplied over the accused i.e. the respondents herein

The background facts in a nutshell are as foll ows:

Respondents filed a petition under Section 397 and

Section 401 read with Section 482 of the Cr.P.C. regarding the
opi ni on expressed by the trial court during recording of cross
exam nati on of PW 193 (I nspector Sukhw nder Singh) with

regard to submi ssions alleged to have been made by PW 166
(Rakesh Bhat nagar) .

For the purpose of adjudication of the present
controversy, reference has to be nade to the opinion expressed
by the trial court which reads as foll ows:

"It is not in dispute that this w tness has
admtted to have interrogated PW Rakesh
Bhat nagar several tinmes but copy of seven
statement (recorded by nme and other 10 s)
only is supplied to accused R K. Sharma. In
ny opinion even the gist made after
interrogating a person i.e. PWRakesh

Bhat nagar was a statenent in view of

af oresai d provision and the accused was
entitled to get copy of such gists of
statements. Prosecution is accordingly to
supply the copies of such gists to accused
R K. Sharm".

Thi s opinion/direction was questioned by the appell ant
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because in terns of such opinion/direction the prosecution

has been directed to supply copies of 'gists’' of statement said
to have been recorded while interrogating PW66. Stand of the
appel lant is that these are not statements which fall within

the meaning of Section 161(3) of the Cr.P.C and, therefore,

the accused is not entitled to any copy of the so called ’gists’.
It was pointed out that these 'gists’ were not statenments but
nere observations of the investigating officer. Relevant portion
of the cross exam nation of PW193 reads as foll ows:

"At this stage | earned defence counse

requests that he be supplied copies of the gist
of statenments of interrogation of Rakesh

Bhat nagar recorded in case diary under

Section 161. The witness subnmits that he did
not record the gists of statement but the gist
of interrogation which was his own

observation and not the statenent."

't was pointed out by the appellant before the trial court
that PW 193 has categorically and clearly stated that he did
not record gist of statements of PW66. On the other hand the
gist related to his own observation and cannot be treated as
statenment of PWG66. Since the plea did not find acceptance by
the trial Court, H gh Court was noved by filing a revision
petition. Maintainability of revisionwas questioned by the
respondents. It was also pointed out that in terns of Section
172 Cr.P.C., the investigating officer is required to maintain a
case diary. Wth reference to the decision of this Court in
Shanshul Kanwar v. State of Uttar Pradesh (1995 (4) SCC
430) it was submitted that in sone States the case diary
conprises two parts i.e. first relating to the steps taken during
i nvestigation and the second part consists of statements of
ci rcunmst ances ascertai ned during the investigation. This
Court observed that these statenments obviously refer to the
statenents recorded by the officer in terns of Section 161
Cr.P.C. and copies of second part which mainly contains
statenment of the witnesses as a matter of course-are to be
supplied to the accused persons.

After considering the rival subm ssions, |earned Single
Judge of the High Court observed that revision was
mai nt ai nabl e and on nerits observed as foll ows:

"As regards the merits, considering all
the argunents advanced by the | earned
counsel for the parties and particularly in
view of the statenents made by PW 193 in the
course of his cross-exam nation that the gists
recorded by himwere gists of his own
observation and not the statenent of PWG66,
it would be necessary to ascertain by |ooking
at the case diary itself as to whether this
statement of PW193 is made out or not.
There is not doubt that if the gists pertain to
only observations nade by PW193 hinsel f
then these are not to be disclosed to the
accused/ respondents. However, if the gists
can be regarded as statenents under Section
161(3) of the Cr.P.C., although in summary
form nade by PW66 then in view of the
various decision of this Court and particularly
in the case of Shanshul Kanwar, the sane
woul d have to be nmade over the
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accused/ respondents. It would be necessary

to exani ne the case diary to ascertain the

sane. The matter is, therefore, sent back to
the concerned trial court for determ nation of
this issued in view of the aforesaid guidelines.
Thereafter, the court may pass appropriate
orders. The inmpugned direction/order is set

asi de.

The revision petition stands di sposed of."

According to the | earned counsel for the appellant, the
conceptual difference between the statenment of wtnesses
recorded under Section 172 Cr.P.C. and case diary under

Section 161 Cr.P.C. has been lost sight of. It is subnitted
that Shanshul Kanwar’s case (supra) on which the Hi gh

Court relied dealt w th cases having conposite case diary

whi ch include the statenment recorded under Section 161
Cr.P.C.as well as the observation of the investigating officer
under Section 172 Cr.P.C It i's submtted that in the State of
NCT of Del hi the case diary is being maintai ned separately

and hence there is no question of any portion of case diary
being | ooked into to find out whether statenent under Section
161 have been recorded therein or not.

Per contra | earned counsel for the respondents

submitted that the statenents prayed for by the respondents

are statenents recorded under Section 161 Cr.P.C. and not of
statenments relatable to Section 172 Cr.P.C. as projected by the
appel l ants. Wth reference to Section 172 Cr.P.C. it is
submitted that it does not contenplate recording of: . (a)
statenment of witnesses; (b) gists of statement of witnesses.
Therefore, recording of statement of witnesses in case diary
woul d not confer such statenment the protection granted under
Section 172 Cr.P.C

Sections 161 and 172 Cr.P.C. read as foll ows:

"Section 161: Exam nation of w tnesses by
police: (1) Any police officer naking an

i nvestigation under this Chapter, or any

police officer not bel ow such rank as the State
Covernment may, by general or special order
prescribe in this behalf, acting on the

requi sition of such officer, may exam ne orally
any person supposed to be acquainted with

the facts and circunstances of the case.

(2) Such person shall be bound to answer
truly all questions relating to such case put to
hi m by such officer, other than questions the
answers to whi ch woul d have a tendency to

expose himto a crimnal charge or to a

penalty or forfeiture.

(3) The police officer may reduce into witing
any statenent made to himin the course of

an exami nation under this section; and if he
does so, he shall make a separate and true
record of the statement of each such person
whose statenment he records.

Section 172: Diary of proceeding in
investigation : (1) Every police officer making
an investigation under this Chapter shall day
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by day enter his proceeding in the

investigation in a diary, setting forth the tine
at which the information reached him the

time at which he began and cl osed his

i nvestigation, the place or places visited by
him and a statenment of the circunstances
ascertained through his investigation

(2) Any Crinminal Court may send for the
police diaries of a case under inquiry or tria
in such court, and may use such diaries, not
as evidence in the case, but to aid it in such
inquiry or trial

(3) Nei t her the accused nor his agents shal
be entitled to call for such diaries, not shal
he or they are entitled to see themnerely
because they are referred to by the Court;

but, if they are used by the police officer who
nmade themto refresh his nmenory or if the

Court uses them for the purpose of
contradicting such police officer, the

provi sions of section 161 or section 145, as
the case may be, of ‘the Indian Evi dence Act,
1872 (1 of 1872) shall “apply.

Under Section 161 Cr.P.C. the police officer my reduce

into witing any statenent made to himin the course of

exam nati on under that provision-and if he does so he shal

make separate and true record of the statement of each such
person whose statenent he records. The provision in other
words aut horizes the police officer to reduceinto witing any
statement nade by a witness. In a given case the investigating
of ficer may record circunstances ascertained during

i nvestigation in the case diary in terms of Section 172 Cr.P.C.
It is only when the investigating officer decides to record the
statenment of witnesses under Section 161 Cr.P.C that he
beconmes obliged to nake a true record of the statenment which

obviously will not include the interpretation of the
investigating officer of the statements or the gists of
statement. At this stage it will be necessary to take note of

sub-section (b) of Section 173 Cr.P.C. which authorises the
police officer to claima sort of privilege in respect of any
statenment recorded under Section 161 C.P.C after giving
reasons as to why such statenent may not be provided to the
accused. Such privilege can only be clained in respect of
statenment recorded under Section 161 C.P.C. and not in

respect of what the officer records in the case diary i.e. the gist
of the statement under Section 172 Cr.P.C. It wll also be
necessary to take note of Section 207 Cr.P.C. The Mugistrate
has to, in terns of that provision, provide to the accused, free
of cost, copies of statements recorded under Section 161 (3)
subject to the exceptions in terns of Section 173(6). A

cat egorical statenent has been made by the | earned counse

for the appellant that the gist of the statenment has not been
produced by the prosecution to prove the guilt of the accused
and the gists of the statements were not recorded in terns of
Section 161 Cr.P.C. and accused has no right to ask for the

gi sts of such statements if recorded under Section 172.

At this juncture it would be necessary to take note of sub
section (3) of Section 172 which provides that neither the
accused nor his agents shall be entitled to call for such diaries
nmeani ng di ary of proceedings in investigation nor shall he or
they be entitled to see themnnerely because they are referred
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to by the Court.

As rightly submtted by | earned counsel for the

appellant, in different States case diaries are maintained in
di fferent ways. Sonme States have a conposite case diary

whi ch includes the statenents recorded under Section 161
Cr.P.C. as well as the observations of the investigating officer
under Section 172 Cr.P.C. This court, therefore, in

Shanshul Kanwar’'s case (supra) held that the statenents

under Section 161 need to be separated from observations

whi ch are recorded under Section 172 in order to make
avai |l abl e the statenment under Section 161(3) to the accused.
The position is entirely different here. Certain observations
made by this Court in two recent cases also need to be

noted. In Sunita Devi v. State of Bihar and Another [2005(1)
SCC 608] it was observed at para 27 as follows:

"The supervision notes can in no count be
cal l ed.” They are not a part of the papers

whi ch are supplied to the accused.  Moreover,
the informant is not entitled to the copy of the
supervi sion notes. The supervision notes are
recorded by the supervising officer. The
docunents in ternms of “Sections 207 and 208

are supplied to make the accused aware of

the materials which are sought to be utilized
against him The object is to enable the
accused to defend hinself properly. The idea
behi nd the supply of ‘copies is to put himon
noti ce of what he has to nmeet at the trial. The
ef fect of non-supply of copi es has been
considered by this Court in Noor Khan v.

State of Rajasthan (AR 1964 SC 286) and
Shaki |l a Abdul Gafar Khan (Sm.) v. Vasant
Raghunat h Dhobl e and Anr. (2003 (7) SCC

749). It was held that non-supply is not
necessarily prejudicial to the accused. The
Court has to give a definite finding about the
prejudi ce or otherwi se. The supervision notes
cannot be utilized by the prosecution as a

pi ece of material or evidence against the
accused. At the sanme tine the accused

cannot nake any reference to themfor any
purpose. |If any reference is made before any
court to the supervision notes, as has noted
above they are not to be taken note of by the
concerned court. As many instances have

cone to light when the parties, as in the
present case, make reference to the
supervision notes, the inevitable conclusion is
that they have unaut horized access to the
official records. W, therefore, direct the
Chief Secretary of each State and Union
Territory and the concerned Director Cenera

of Police to ensure that the supervision notes
are not nmde available to any person and to
ensure that confidentiality of the supervision
notes is protected. If it comes to |ight that
any official is involved in enabling any person
to get the sane appropriate action should be
taken agai nst such official. Due care and
caution should be taken to see that while
suppl yi ng police papers supervision notes are
not given."
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Simlarly in Sidharth and O's. v. State of Bi har [2005
(12) SCC 545] at para 27 it was noted as foll ows:

"Lastly, we may point out that in the present
case, we have noticed that the entire case diary
mai nt ai ned by the police was made available to
the accused. Under Section 172 of the Crim nal
Procedure Code, every police officer making an

i nvestigation has to record his proceedings in a
diary setting forth the time at which the

i nformati on reached him the tine at which he
began and cl osed his investigation, the place or
pl aces visited by himand a statenment of the

ci rcunst ances ascertai ned through his
investigation. It is specifically provided in sub-
clause (3) of Section 172 that neither the
accused nor his agents shall be entitled to cal
for such diaries nor shall he or they be entitled
to see them nerely because they are referred to
by the court, but if they are used by the police
of ficer who nade themto refresh his nmenory, or
if the court uses them for the purpose of
contradicting such police officer, the provisions
of Section 161 Cr.P.C. or the provisions of
Section 145 of the/Evidence Act shall be

conplied with. The court is enpowered to cal

for such diaries not to use it as evidence but to
use it as aid to fiind out anything that happened
during the investigation of the crime. These
provi si ons have been incorporated in the Code of
Crimnal Procedure to achieve certain specific
obj ectives. The police officer who is conducting
the investigation may cone across a series of

i nformation whi ch cannot be divul ged to the
accused. He is bound to record such facts in the
case diary. But if the entire casediary is made
avai l able to the accused, it nmmy cause serious
prejudice to others and even affect the safety
and security of those who nay have given
statenment to the police. The confidentiality-is
al ways kept in the matter of crimna
investigation and it is not desirable to make
avail able the entire case diary to the accused. 1In
the instant case, we have noticed that the entire
case diary was given to the accused and the
investigating officer was extensively cross-

exam ned on nmany facts which were not very

much rel evant for the purpose of the case. The

| ear ned Sessi ons Judge shoul d have been

careful in seeing that the trial of the case was
conducted in accordance with the provisions of
C.P.C"

The direction of the High Court as contained in the

i mpugned order is not a definite one. It only refers to

Shanmshul Kanwar’'s case (supra) and concludes that if the

'gists’ can be regarded as statements under Section 161

Cr.P.C. although in summary formthey would have to be

nmade over to the accused. It does not factually find out that
as to whether the gists can be regarded as statenments in view

of the position of |aw stated above. It did not take note of the
specific stand of the appell ant about separate naintenance of
case diaries.
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In view of what has been stated above, the directions of
the High Court are clearly unsustainable and are set aside.

Appeal is allowed.




