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ACT:

Customary law, Punjab-Sidhu Jats of " Miktsar Tahsil of
Ferozepore District-5th degree callaterals, of deceased
| andowner whet her take precedence over his married daughters
in succession to his non-ancestral property-General custom

in Rattigan's Digest or special customin Riwaj-i-amWich
to prevail.

HEADNOTE:

D, a Sidhu Jat of Miuktsar Tahsil, Ferozepore District,

Punjab was tile last nale holder of certain land in that
area. He was succeeded by his w dow after whose death, the
land was mutated in favour of D's collaterals in /the b5th

degree. D's daughter filed a suit for a declaration that
she was the legal heir of .he land and was entitled to
inherit to the exclusion of the collaterals: The tria

court held that the land was not  ancestral — but the
def endants were preferential heirs under the customof the
district. The decree was affirmed by the first appellate
court. |In second appeal, however, the H gh Court decided in
favour of the plaintiff holding that the general _custom
recorded in Rattigan’s Digest had not been shown to be
di splaced by any special customin the Riwaj-i-am The
def endant s appeal ed.

HELD : The entries in the Riwaj-i-amon which the appellants
relied, did not refer at all to non-ancestral property and
were therefore not relevant evidence to establish a- specia

custom anmong the Sidhu jats of Miktsar Tahsil of Ferozepore
District entitling collaterals for succession to non-
ancestral property in preference to daught ers. The
appel l ants had not di scharged the onus which [ay upon them
of proving that the general custom had been varied by a
special custom enabling the collaterals to exclude the
daughters. It was nanifest therefore that the customary |aw
among the Sidhu Jats of Miktsar Tahsil of Ferozepore
district -1s regards non-ancestral property was the sane as
recorded generally for the State of Punjab in Paragraph 23
of Rattigan'’s Digest i.e. a daughter is preferred to
collaterals. [657 G H|

Mst . Rai Kaur v. Talok Singh, A l.R 1916 Lab. 343, Budh

Prakash v. Chandra Bhan, A 1.R 1918 Lab. 225, Narain v.
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Vst . Gaindo, A |l.R 1918 Lab. 304, Fatima Bibi v. Shah
Nawaz. A.l.R 1921 Lab. 180, Abdul Rahinman v. Mst. Nat ho,
l.L.R [1932] 13 Lab. 458, Mst. Hurmate v. Hoshiaru, |.L.R
25 Lab. 228 and Mst. Subhani v. Nawab and Ors., 68 |. A 1,
referred to.

(ii) Even on the assunption that the R waj-i-am entries
referred to the non-ancestral property of the last nmale
hol der the appellants could not succeed. For though the
entries in the Rwaj-i-am are entitled to an initia
presunption in favour of their correctness, the quantum of
evi dence necessary to rebut this presunption would vary with
the facts and circunstances of each particul ar case. Were,
for instance, the Rwaj-i-am laid down a custom in
consonance wth the general agricultural custom of the
State, very strong proof would be required to displace this
presunption, but where, on-the & her hand, this was not the

case, and the customas recorded in the R waj-i-am was
opposed to the rul es generally

652

preval ent. _the presunption would be  considerably weakened.
Li kewi se, whenthe R waj-i-am affected adversely the rights

of females who had no opportunity whatever of appearing
before the revenue authorities, the presunption would be
weaker still, and very - little evidence would suffice to
rebut it. [658 B-D]

Har Narain v. Mst. / Deoki, (1893) 24. P.R  124. Sayad
Rahim Shah v. Sayad Hussain Shah, (1901) 102 P. R 353,
Bholi v. Man Singh, ( 1908) 86 P. R 402 and Mahant Salig
Ramv. Mst. Maya Devi [1955] 1 ' S.C.R 1191, referred to.
(iii)ln. the present case the H gh Court bid nmentioned three
instances in its judgnent which showed that the  presunption
attaching to Riwaj-i-amhad been rebutted in this case. The
appel | ant’ s-def endants had not relied upon-any instances in
support of their case. The H gh Court therefore rightly
decided in favour of the plaintiffs. [660 C D

Mst. Rai Kaur v. Talok Singh, A 1.R 1916 Lah. 343, Ratta
v. Mt Jai Kaur, (1934) P.L.R 69/and R F. A No. 220 of 1954
deci ded by the Punjab Hi gh Court on April 11 1961, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 781 of 1964.
Appeal fromthe judgnment and decree dated Septenber 6, 1961
of the Punjab Hi gh Court in Regular Second Appeal No. 54 of
1960.

N. S. Bindra, Kartar Singh Suri, Chanpat Rai and E. C
Agrawal a, for the appellants.

S. P. Sinha, S. K Mhta and K L. Mehta, for respondents
Nos. 1, 3, 5 and 6.

Bi shan Narain, S. K. Mhta and K. L. Mehta, for respondent
No. 4.

The Judgrment of the Court was delivered by

Ramaswam , J. The question to be considered in this appea
i s whether under the custonary |aw applicable to Sidhu Jats
of Miktsar Tahsil of Ferozepore district collaterals of the
5th degree of the deceased | and-owner coul d take precedence
over his married daughters in succession to his non-
ancestral property.

The dispute relates to 1574 kanals 4 marlas of |and situated

in village Kotli Ablu, Miktsar Tahsil of Ferozepore
district. Dulla Singh was the | ast nmale holder of the |and
and he was succeeded by his widow, Snt. Indi on his death.

Suit. Indi died on Septenber 8, 1955 and thereafter the
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estate was mutated by the revenue authorities on February 1,
1956 in favour of the defendants who were the reversioners
of her husband in the 5th degree. Snt. N hal Kaur is the
daught er of Dulla Singh. On Novenber 14, 1957 she
instituted the suit which is the subject-matter of the
present appeal in the court of Subordinate Judge, Miktsar
for a declaration that she was the legal heir of the |and
left by Smt. |Indi and that
653

she was entitled to inherit the estate to the exclusion of
the collaterals. The suit was resisted by the defendants
who claimed that the whole of the |and was ancestral and
they were preferential heirs to the deceased Dulla Singh
than the plaintiff. The trial court held that the land in
di spute was not the ancestral property of Dulla Singh, but
the defendants who were 5th degree collaterals of Dulla
Singh were entitled to exclude his daughter from succession
even to the non-ancestral property under the customof the
district. Accordingly the trial court dismssed the suit of
the plaintiff. The decree was affirned by the Additiona
District ~Judge, Ferozepore in appeal. Vst . Ni hal  Kaur
preferred a Second Appeal to the Punjab H gh Court which was
allowed and the suit of the plaintiff was decreed. The Hi gh
Court took the view'that the general custom of the Punjab as
laid down in Rattigan’s Customary Law was that the daughters
excluded collaterals for succession to the self-acquired
property of their father and the special customset out in
the R waj-i-amthat 'the agnates, however, renote, exclude
daughters from succession to their father’s 'property was
opposed to the general customreferred to above and the

Riwaj -i -amwas only a presunptive evidence in favour of the
collaterals and the presunption has been rebutted by the
plaintiff Mst. Ni hal Kaur in the ~circunstances of the

present case. In other words, the Hi gh Court, held that the
general custom in favour of ~the -daughter’s succession
prevail ed and the defendants had not been able to prove that
the general custom had been varied by a special custom
enabling the collaterals to exclude the daughters.

This appeal is brought by the defendants on a certificate
fromthe judgnent of the Punjab Hi gh, Court dated Septenber
6, 1961 in Regular Second Appeal No. 54 of 1960.

On the question of customthe respondents relied upon - the
statenents in paragraph 23 of Rattigan’s D gest of Custonary
Law (14th Edn.), a book of unquestioned authority in the
Punjab, State. |In para 23, p. 132 it is statedthat (1) a
daughter only succeeds to the ancestral |anded property of
her father, if an agriculturist, in default :-(1) of the
heirs nentioned in the preceding paragraph  (viz., male
lineal descendants, w dow or nmother), or (2) of  near / male
collaterals of her father, provided that a married daughter
sonet i nes excludes near male collaterals in certain
ci rcunst ances specified in the paragraph, (2) But in' regard
to the acquired property of her father, the daughter is
preferred to collaterals. It is further stated at p. 152
that "the general customof Punjab is that a daughter
excludes collaterals in succession to self-acquired property
of her father and the initial onus, therefore, is on the
collaterals to show that the general customin favour of the
daughter’s succession to the self-acquired property of her
father, has been varied by a special custom

654

excl udi ng daughters". This being the |legal position of the
parties -the question arises whether the defendants had
di scharged the onus ,of proving the existence of a specia

custom excluding the daughters. On this poi nt t he
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appel lants relied upon the answers to , Questions 48 and 49
in the Conpilation of the Customary Law of Ferozepore
district by MML. Currie, Settlement Oficer. These
,questions and answers are conprised in the R waj-i-am of
the settlenent of Ferozepore district of 1914 and are
repr oduced bel ow :
" Question 48-Under what circunstances are
daughters entitled to inherit ? Are they
excluded by the sons or near male kindreds of
the deceased ? If they are excluded by the
near male kindred, is there any fixed limt of
rel ationship wthin which such near mal e
kindred must stand towards the deceased in
order to exclude his daughter ? If so, how is
the limt ascertained? If this depends on
descent~ from a comon ancestor, state wthin
how ~ many~ generations relatively to t he
deceased such common ancestor must come?
Answer-At |ast settlement M. Francis wote
"Except a few Sayyads all tribes say that a
daught er can never succeed. Sonme Sayyads say
that an unmarried daughter can succeed like a
son; but no instances are given.
The custom has now changed completely, nost
tribes admitting that a daughter is entitled

to succeed till marriage in the absence of a
widow or nale Iineal descendant s. The
foll owing groups, however, do not admit that a
daughter. can succeed :-Dogars of Fazilka,
Ni pal s, Sayyads ~of Ferozepore, Zira and
Mukt sar, Bodl as (unl ess t here are no
collaterals in the 5th degree), ,Chishtis

(unless no collaterals in the 7th degree),
Pat hans of Ferozepore (except the @Kasuria
group), Rajputs of Fazilka, Wattus of Zira and
Fazi |l ka, Moghal s except in Fer ozepore,
Maht ans, Sodhis,  Bagri Jats, Kunhars and
Sut hars, Bishnois and the follow ng Jat /Sikhs
in Fazil ka Tahsil-Dhaliwals, Sidhhus, Gls and
Sandhus.
The Kasuria Pathans state that a daughter
succeeds if there are no sons, and the Arians
state that she excludes collaterals who do not
cone within the 4th degree.
Question 49-1s there any distinction as to the
rights of daughters to inherit (i) t he
i movabl e or ancestral
(ii) the novable or acquired property of
their father ?
655
Answer - There is no distinction. A father can
of course gift his novable or acquired
property to his daughter."
In the present case, there is no proof of any instance for
or against the right of inheritance of a daughter of a
deceased last male holder of the, Sidhu tribe of Jats,
either in the Muktsar Tahsil or in the whole district of
Ferozepore. At |east, none was brought to the notice of the
lower courts by the plaintiff or the defendants. It was
contended on behal f of the appellants that the R waj-i-am of
1914 was entitled to a presunption as to the existence of a
custom even though not supported by proof of instances and
it must therefore be held that the defendants have
di scharged the initial onus of proving that the genera
custom has been varied by a special customenabling them to
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exclude the nmarried daughter. The real controversy in this
appeal is, however, on the question whether the entries in
the Riwaj-i-amon which the defendants rely refer at all to
non-ancestral property or not. In Mst. Raj Kaur v. Tal ok
Singh(1l) Sir Donald Johnstone, the Chief Justice held that
the R waj-i-am as conmpiled, did not cover self-acquired
property and that where the R waj-i-am talked about
succession to land without discrimnation between ancestra

and self-acquired land, the rule laid down could only be
taken to apply to ancestral property. This case related to
property in Ferozepore district, though with regard to a
different tehsil and different sub-caste of Jats, but the
i mportant point is that the questions of the Riwaj-i-am of
1878 in that case were exactly in the sane |anguage as
guestions 48 and 49 of ‘the Riwaj-i-amof 1914. A sinmlar
view was taken by Shadilal and WIlberforce, JJ. in Budhi
Prakash v. Chandra Bhan(2). The view was followed by other
j udges of the Lahore Hgh Court in Narain v. Vst .
Gai ndo(3), and Fatina Bibi v. Shah Nawaz ( 4 ) . In Abdu

Rahman v." Mst. Natho(5) it was observed by the H gh Court as
follows :

" According to the Customary Law of the
district, collaterals within the fifth degree
excl ude daught er s, but it has been
consi'stently held by this Court that Riwaj-i-
am refer only to ancestral |and unless there
is a clear statement to the contrary. It is
unnecessary to refer tothe numerous deci sions
on this point. Customary law is in fact
usual |y only concer ned wi'th protecting
ancestral property, whi |-e sel f-acquired
property can be disposed of “as the owner
pl eases, that s, reversioners are wusually
concerned only wth property ancestral qua

them"
(1) A 1.R 1916 Lah. 343. (2) AI.R 1918
Lah. 225.
(3) A 1.R 1918 Lah. 304. (4) AT.R, /6 1921
Lab. 180.
(5) I.L.R [1932] 13 Lah. 458.
656
The decision of this case was affirned by the Full Bench of
the Lahore H gh Court in Mst. Hurmate v. Hoshiaru(l)- Din

Mohamad, J. delivering the |eading judgnent in this case,
observed as follows :
“In my view, the raison d etre of those cases
which lay down that the Manuals of ~ Custonary
Law were ordinarily concerned with ancestra

property only is quite intelliqgible.
Collaterals are, as stated by Addison, J. in
Abdul Rehman v. Mst. Natho ( 2 °) really
speaking interested in that property only

whi ch descends fromtheir comon ancestor and
this is the only basis of the agnatic theory.
VWhat a nal ehol der acquires hinself is really
no concern of theirs. It is reasonable
therefore, to assune that when manuals- of
customary law were originally prepared and
subsequently revised, the persons questioned,
unl ess specifically told to the contrary,
could normally reply in the Iight of their own
interest alone and that, as stated above, was
confined to the ancestral property only. The
fact that on some occasions the questioner had
particularly drawn some distinction between




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

ancestral and non-ancestral property woul d not
have put themon their guard in every case,
considering their lack of education and |ack

of intelligence in general. Similarly, the
use of the ternms 'in no case’ or ’'under no
ci rcunst ances’ woul d refer to ancestra

property only and not be extended so as to
cover sel f-acquired property unl ess t he
context favoured that construction."”
The decision of the Full Bench of the Lahore H gh Court was
approved by the Judicial Committee in Mst. Subhani v. Nawab
and Os.(3) in which the controversy arose with regard to
the interpretation of questions 16 and 17 and the answers
thereto in WIlson's Mnual of Customary Law which are
reproduced bel ow
"Question 16 (p. 48)-Under what circunstances
are -daughters entitled to inherit ? Are they
excluded by the sons or by the widow, or by
the near male kindred of the, deceased ? |If
they are excluded by the near male kindred, is
there any fixed linmt of relationship wthin
whi ch such near ki ndred nust stand towards the
deceased in order to exclude his daughters ?
If so, howis the [imt ascertained ? If it
depends on descent froma conmmobn ancestor,
state Mmithin how many generations relatively
to the deceased such ~comon - ancestor must
cone.
(1) I.L.R 25 Lah. 228.
I.L.R [21932] 13 Lah. 458.
(3) 68 1. A 1.
657
Answer 16-All Muisal mans.
A married daughter in nocase inherits her
father’s estate or any share in it. An
unmarried daughter succeeds to no share in
presence of agnate descendants of the
deceased, or of her own nother; but if /there
be no agnate descendants and no sonl ess w dow,
the un married daughters succeed in equa
shares to the whole of their father’s
property, nmovable and i nmovable, till their
marriage, when it reverts to the agnate heirs.:
If there be a widow and daughters of another
wi fe who has died, the unmarried daughters of
the deceased wife succeed to their mother’s
share till their marriage.
Question 17 (p. 49)-1s there any | distinction
as to the rights of daughters to inherit’ (1)
the i movabl e or ancestral, (2) the novable or
acquired, property of their father?
Answer 1.7-All Misal mans.
As regards the right of the daughter to
inherit, no distinction is nade between the
novabl e and i nmovabl e ancestral and acquired,
property of the father. |If she inherits
at all she takes the, whole estate.”
It was held by the Judicial Commttee that though in the
answers to question No. 17 in WIlson's Manual no distinction
was made between ancestral and non-ancestral or between
novabl e and i nmovabl e property, and the rule was stated as a
wi de generalization (in answer to question No. 16) that a
marri ed daughter in no case inherits her father's estate or
any share in it, it nust be taken in view of the nunerous
decisions of the Punjab courts that the R waj-i-am which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

states the rule in such wide and general terns governs

ancestral property only. It should be noticed t hat
Questions 16 and IT of the Wlson's Manual are couched in
simlar |anguage to Questions 48 and 49 of the Riwaj-i-an

with which we are concerned in the present appeal. In view
of these authorities we have therefore come to the
conclusion that the entries in the Riwaj-i-ani with regard

to Questions 48 and 49 on which the appellants rely do not
refer at all to non-ancestral property and are therefore not
rel evant evidence to establish a special custom anong the
Si dhu Jats of Miktsar Tahsil of Ferozepore district
entitling collaterals for succession to non- ancestra

property in preference to daughters. 1t follows therefore
that the appellants have not di scharged the onus which-1ay
upon them of proving that the general custom has been varied
by a special custons enabling the collaterals to exclude the
daughters. It is manifest therefore that the customary |aw
anong the Sidhu Jats of Miktsar Tahsil of Ferozepore
di strict as regards non-ancestral property is the sane

658

as recorded generally for the State of Punjab in paragraph
23 of Rattigan’s Digest i.e., a daughter is preferred to
col l ateral s.

We shall, however, ‘assune in favour of the appellants that
Questions 48 and’ 49 of the Rwaj-i-am relate also to
succession of non-ancestral property  of the last nale
hol der. Even upon that assunption we are of opinion that
the case of the appellants cannot succeed. The reason is
that though the entries in the Rrwaj-i-amare entitled to an
initial presunption in favour of their correctness, the
guantum of evidence necessary to rebut ~this  presunption
would vary with the facts and circunstances of each parti-
cul ar case. Were, for instance, the Riwaj-i-amlaid down a
customin consonance with the general agricultural custom of
the State, very strong proof would be required to displace
this presunption, but where, on the other hand, this was not

the case, and the customas recorded in the Riwaj-i-am was
opposed to the rules generally prevalent, the presunption
woul d be considerably weakened. Li kewi se, where t he
Riwaj -i -am af fected adversely the rights of femal es who had
no opportunity whatever of appearig before the revenue
authorities, the presunption woul d be weaker still, and very
little evidence would suffice to rebut it. In Narain v.

Mst. Deoki(l), Roe, J. stated as follows :
"There is no doubt a general tendency of the
stronger to over-ride the weak, and many
i nstances may occur of the males of a fanmly
depriving females of rights to which the
latter are legally entitled. Such instances
may be followed so generally as to establish a
custom even though the origin of the custom
were usurpation; but the Courts are ' bound
carefully to watch over the rights of the
weaker party, and to refuse to hold that  they
had ceased to exist unless a custom against
themis nost clearly established"

In a later case, Sayad Rahi m Shah v. Sayad Hussai n Shah (2)

a simlar caution was uttered by Robertson, J. who observed

as follows:
"The male relations, in many cases at |east,
have been clearly nore concerned for their own
advantage than for the security of the rights
of widows and 'other fermale relatives with
rights or alleged rights over famly property,
and the statenents of the male relatives in
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such matters have to be taken cumgrano salis
where they tend to mininmze the rights of
others and to extend their own.

(1) (1893) 24 P-R 124.

(2) (1901) 102 P.R 353.

6 59
The sane view was expressed by the Lahore High Court in a
still later case-Bholi v. Man Singh(1l) where the Riwaj-i-am

had |aid down that daughters were excluded by collaterals,
even up to the tenth degree and it was stated as foll ows:
"As the land is rising in value under British
rule, the |and-holders are becom ng nore and
nore anxious to exclude female succession
They are ready to state the rule against
daughtersas strongly as possible, but if the
custom-is so well established, it is strange
that ~ they are wnable to state a single
instance in point on an occasion like the
conpilation of the Riwaj-i-am when detailed
inquiries are being made and when the | eading
men are supposed to give their answers with
del i beration and care."
The principle was reiterated by this Court in Mahant Salig
Ram v. Mst. Maya Debi(2) It was pointed out in that case
that it was well-settled that the general custom of the
Punjab State was that' the daughter excluded collaterals from
succession to self-acquired property of her father and so
the initial onus nust therefore be on the <collaterals to
show that the general custom in favour of the daughter’s
succession to the self-acquired property of her father has

been varied by a special custom excludi ng the daughter. It
was al so well-settled that the entries in the R waj-i-amare
entitled to an initial presunption in favour of their
correctness but the presunption will be considerably ' weak-

ened if it adversely affects the rights of the females who
have no opportunity of appearing before the Revenue
aut horiti es. In the present case, apart from the genera

custom of the Punjab to which due weight nust be  attached
three instances have been referred by the H gh Court in the
course of its judgnent to show that the presunption
attaching to Riwaj-i-amhas been rebutted in this case. The
first instance is the subject-matter of the decision in Mt.

Rai Kaur v. Talok Singh(3). It was a case of GII| Jats from
Zira Tahsil of Ferozepore district. It was held in that
case that the plaintiffs on whomthe onus rested had failed
to prove that by customanong G1lI Jats of mauza  Lohara,

tahsil Zira, district Ferozepore, they, as near collaterals
of a deceased sonless proprietor, succeeded to his self-
acquired estate in preference to a daughter. As we / have
al ready pointed out earlier, Questions 48 and 49 correspond
to Questions 1 and 2 of the Riwaj-i-amof 1878 which were
dealt with in this case. The second instance is reported as

Ratta v. Mst. Jai Kaur(4). It is case of a Daliwal Jat of
Tahsil Mga, District Ferozepore. It was adnmtted that
daughter of the last male holder was entitled to succeed to
his self-acquired property. It is true that the case

(1) (1908) 86 P.R 402.

(3) A T.R 1916 Lah. 343.

L2 SupCl/68 12

(2) [1955]1 S.C R 1191

(4) (1934) P. L.R 69.
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was deci ded upon the admission of Counsel for t he
collaterals but it is inprobable that if there was materia
evidence in support of the collaterals the Counsel would
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have made such an adm ssion. The third instance referred to
by the Hi gh Court is RF.A no. 220 of 1954, decided on
April 11, 1961, in which it was held that sister of the |ast
mal e hol der excludes his collaterals from inheritance in
regard to his non-ancestral or acquired property. That is a
case of Jats from Fazilka tahsil of Ferozepore district.
The property, however, was situated in tw villages, one in
Fazil ka tahsil and the other in Miktsar tahsil. It was held
in that case that in Miktsar and in Fazilka in regard to
non-ancestral or acquired property of the last male holder
hi s sister was a preferential successor as agai nst
col l ateral s. In this connection it should be noticed that
in the Rwaj-i-amof 1914 Question 58 concerns the rights of
succession of sisters and sisters’ sons and the answer is
that they never inherit. Considering therefore that in the
nei ghbouring tahsils of the same district in regard to non-
ancestral property a daughter -has excluded collaterals and
in Miktsar tahsil a sister has excluded collaterals, there
is in our opinion sufficient- material to displace the

presunpti'on of correctness of the Riwaj-i-amentries in this
case. I'n_view of the considerations already nentioned in
the judgnment the presunption attaching to the Riwaj-i-am

entries is a weak presunption and in our opinion it has been
sufficiently discharged by the evidence adduced by the
respondents in this case. It is necessary to add that the
appel | ant s- def endant s have not relied upon any instances in
support of their case.

For the reasons expressed we hold that the judgment of the
H gh Court dated Septenber 6, 1961 in Regul ar Second Appea
No. 54 of 1960 is correct and thi's appeal nust be  dism ssed
with costs.

G C Appeal
di sm ssed
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