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ACT:

Service /matter--Person. enployed in one State trans-
ferred to another on’ States’ Reorganisation--No post in the
new State equivalent to that of appointing authority in the
old State--If Government servant could be disnmissed by an
of ficer lower in rank than the appointing authority.

HEADNOTE

Under s. 115(7) of the States Reorganisation Act, 1956,
not hi ng contained in that section could, after the appointed
day, i.e. Novenber 1, 1956, affect the operation of the
provisions of Chapter | of Part XIV of the Constitution in
relation to the determination of conditions of service of
persons serving in connection with the affairs of the Union
or any State. The proviso provides that the condition  of
service applicable imedi ately before the appointed day to
any person who is allotted to another State could not be
varied to his di sadvantage except with the previ ous approva
of the Central Government.

The respondents, who were bus conductors in the /State
Road Transport Department of the forner State of Hyderabad,
were allotted to the State of Mysore consequent upon the
reorgani sation of the States in 1956 and they continued to
hol d the same posts under the Mysore Government Road Trans-
port Departnment. They were disnmissed fromservice by the
Di visional Controller of Mysore Governnent 'Road Transport
Departnent and the order of dism ssal was affirned by the
General Manager of the Departnent. The orders of dismss-
al were challenged on the ground that since they were  ap-
poi nted by the Superintendent of the Traffic Departnent of
the forner State of Hyderabad, who was the Head of that
Department they could be dismssed only by the Genera
Manager of the Mysore State Road Transport Department and
that their dismssal by the Divisional Controller, who was
not the. Head of the Departnment, was in violation of the
right guaranteed under Art. 311 of the Constitution. The
H gh Court struck down the order of dism ssal

On appeal by the State it was contended that (1 ) since
the post of Superintendent of Traffic Department did not
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exist in the State of Mysore and the Divisional Controller
was the conpetent authority to appoint’ and dismss servants
of the category to which the respondents belonged, their
di sm ssal was not inconpetent in view of s. 116(2) of the
States Reorganisation Act, 1956; (2) There was substantia
conpliance with Art. 311 because the order of disnissal was
confirmed by the General Manager; (3) Since the posts were
not civil posts under the State, there was no violation of
Art. 311; (4) The discretionary relief of declaration of
continuance in service could not have been granted in this
case; and (5) the respondents were dism ssed before. the
establishnent of the Corporation and since they did not
exercise their ‘option to join the Corporation, no decree
coul d be passed agai nst the Corporation

Di sm ssing the appeals,

HELD: The respondents coul d not have been disnissed from
service by-an authority |l ower or subordinate in rank to the
CGeneral ~Manager of the Transport Departnent as it would
tantanount to deprivation of the guarantee in,Art. 311 of
the Constitution read with s 115(7) of the State Reorgani-
sation Act. That there was no post of Superintendent of
Traffic wunder the Mysore. Governnent Road Transport Depart-
ment is of no-consequence. [291 F]

283

1 (a) The protection enjoyed by persons holding civi
posts under /the State |like the respondents prior to the
coning into force of the Act could not after the appoi nt ed
day, be taken away, whittled down or inpaired by any
| egi sl ative enactment or rule. The broad purpose underlying
the section was to ensure that the conditions of service of
persons nentioned therein shall not be changed except with
the prior approval of the Central Govt. [288 E; B]

(b) The expression 'condition of service . is an expres-
sion of wde inport and the dismissal from service is a
matter which falls within the conditions of service of
public servants. It is not possible by means of any |egis-
| ative provision. or ruleto take away the guarantee provid-
ed by Art. 311(1) and if any legislative provision or rule
| ays down otherwise, it will be ultra vires. [288 D

MD. Shukla & Ors. v. State of Gujarat & Os. [1970] 3
SCR 515; N. Raghavendra Rao v. Deputy Conm ssioner, South
Kanara, Mangalore [1964] 7 SCR 549; North West Frontier
Province v. Suraj Narain Anand 75 |.A 343; “AIR 1949 P.C.
112; Pradyat Kumar Bose v. The Hon' ble the Chief Justice
of Calcutta H gh Court [1955] 2 SCR 1331;-State of Mdhya
Pradesh & Ors. v- Shardul Singh [1970] 3 SCR 302; and Ranga-
chari v. Secretary of State 64 |.A 40: AIR 1937 P.C. 27,
fol | oned.

(c) The expression 'conpetent authority’ in's. 116(2) of
the Act nust be read in conjunction wth,” construed and
understood as having the same neaning as- the expression
"appropriate authority’ contenplated by s. 116(1) and
Art..311(1) which nmeans the appointing authority /or 'an
authority equivalent to or co-ordinate in rank w'th the
appoi nting authority, [289B]

(d) The power to dismss a Government servant from
service can be conferred on an officer other than the 'a-
ppointing authority provided he is not subordinate in rank
to the appointing officer or authority. [291 B]

The State of U P. & Ors. v. Ram Naresh Lal [1970] 3 S.CR
173, applied.

N. Somasundaramv. State of Madras A 1. R 1956 Mad. 419;
Sobhagmal v. State A 1.R 1954 Raj 207, Gurnukh Singh v.
Union of India A 1.R 1963 Punjab 370; Mahadeo Prasad Rao
vV.S.N. Chatterjee & Os. AIl.R 1954 Patna 285 and State
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of Jammu & Kashmir and Anr. v. Raj Mohammad & Ors. 1971 J &
K L. R 558. approved.

In the instant case by virtue of s. 116(1) t he
respondents were deened to have been appointed from Novenber
1, 1956 in the State of Msore by the appropriate authori-
ty which could not be the authority other than the one
equivalent-to or coordinate inrank with the authority
whi ch appointed themin the erstwhile State of Hyder abad.
The General Manager of the Mysore Department coul d al one be
considered to be the conpetent authority in terms of s.
116(2). [291 D

(2) The original order of dismssal being wthout jurisdic-
tion and as such void and inoperative, the order passed on
appeal by the General Manager could not cure the initia
defect. [292 A

(3) Both at the time of coming into force of the States
Reor gani sation Act, 1956 and at the tine of the passing of
the inmpugned  orders, the respondents were holding civi
posts - in connection with the affairs of the State and they
could not but be treated as holding civil, posts under the
State. [292 D
4 (a) The declaration to enforce a contract of persona
service ’'canbe granted (i) where a governnent servant is
di smssed from service in contravention of the Art. 311;
(ii) to dismssed workers under the industrial and | abour
law, and (iii) where a statutory body has acted in breach of
a mandatory obligation inposed by a statute. [292 G

Executive Committee of U.P. State Warehousing Corporation
Limted v. Chandra Kiran Tyagi [1970] 2 S.C R 250 and
Executive Conmittee of Vaish Degree College, Shami & Os.
v. Lakshm Narain & Ors. [1976] 2 S.C. R~ 1006. foll owed.

284

(b) I't is only where the discretion is not exercised by the
ower court in the spirit of the statute or fairly or hon-
estly or according to the rules of reason and justice that
the order passed by the | ower court can be reversed by the
superior court. [293 Al

Charles Osenton & Conpany v. Johnston [1942] A C 130,
referred to.

In the instant case, it cannot be said that the “discre-
tion has been wongly exercised in favour of the  respond-
ents. [294 C

(5) In viewof the appellants’ application before the
H gh Court, which was duly endorsed by the Governnent, that
since the State had constituted the Road Transport Corpo-
ration and transferred the rights and liabilities to it, the
decree, if any, could be passed exclusively against it, the
Corporation cannot contend that no decree should have been
passed against it. [294 D

JUDGVENT:

ClVIL APPELLATE JURISDICTION. G vil Appeal s Nos.
1601- - 16090f 1968.

Appeal s by Special Leave fromthe Judgnents and O ders
dated the 7th February, 1968 and 26th March, 1968 of the
Mysore Hi gh Court at Bangal ore in Regul ar Second Appeal No.
627 of 1964 and Regul ar Second Appeals Nos. 117 to 120 and
881 to 884 of 1967 respectively.

Cvil Appeals Nos. 2402--2405/68

Appeal s by Special Leave fromthe Judgnment and Decree
dated the 26th March, 1968 of the Mysore Hi gh Court in
R S.A. Nos. 881-884/67.

(Ms.) Shyam a Pappu and Vi neet Kumar for the Appellant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 13

in C .As. 1601--1609/68.
Nar ayan Nettar for the Appellant in CAs. 2402--2405/68.

.4. H R zvi, B.B. Jawakley and K P. Gupta for Respond-
ent No. 1 in C A 1601/68.

AH Rzvi, AM Mithur, B.B. Jawakl ey, K P. Qupta
and S. S Hussai n for Respondent No. 1 in C. As.
1602-- 1607/ 68.

(Ms.) Shyamla Pappu and J. Ramanurthi for Respondents in
C. As. 2402--2405/68.
The Judgnent of the Court was delivered by

JASWANT SINGH, J. This batch of appeals by specia
| eave, the first one out of which is directed against the
j udgrment and decree dated February 7, 1968, of Sommath Iyer,
J. of the Mysore  High Court in R S.A No. 627 of 1964, and
the rest whereof are directed against the common judgnent
and decree dated March 26, 1968 of M Santhosh, another
| earned Judge of 'that Court in R S.A Nos. 120, 881, 117 to
119 and 882 to 884- of 1967 shah be disposed of by this
j udgrment as they rai sed a comobn question as to the validi-
ty of orders of dismissal fromservice of persons who are
arrayed as first respondents- in all these appeals.

The facts leading to. the appeals are: The first re-
spondent in each of these appeals was working as a conduc-
tor in the Road Transport Departnent of the erstwhile State
of Hyderabad prior to the
285
coning into force of the States Reorgani sation Act, 1956.
On the reorgani sation of the States with effect from Novem
ber 1, 1956, consequent upon the com ng into force of the
said Act, the said respondents were allotted to the new
State of Mysore but their enploynent —as conductors was
continued in the Depots which becanme parts of the Msore
Covernment Road Transport Departnent. As a result of the
di sci plinary proceedi ngs taken agai nst themfor certain cash
and ticket irregularities alleged to have been comritted by
them they were dismssed fromservice by the Di vi si ona
Controller of the Mysore Government Road Transport Depart-
ment in Decenmber, 1960. The orders of their dismssal from
service were affirned by the General Manager of the Msore
CGovernment Road Transport Departnent. Thereupon they filed
separate suits for declaration that the aforesaid orders  of
their dismssal fromservice passed by the Divisional Con-
troller were illegal, void and inoperative and they contin-
ued to be in service and were entitled to full ~ pay. The
chal l enge by the said respondents against their orders - of
di smissal from service was based on the ground that /their
appoi ntnents having been made by the  Superintendent, Road
Transport Departnent of the erstwhile State of Hyderabad,
who was the head of that Departnent, their dismssal from
service could only be by the head of the Mysore Governnent
Road Transport Departnent i.e. by the General Manager of
that Departnment and consequently their disnissal by the
Di visional Controller who was not the head of that Depart-
ment but a subordinate of his was in violation of the right
guaranteed to themunder Article 311 (1) of the Constitu-
tion. The contentions of the first respondents regarding
the invalidity of their dismssal due to the contravention
of Article 311 (1 ) of the Constitution having ultinmately
prevailed and all the suits filed by them having been de-
creed in their favour, the State of Mysore and the Msore
Government Road Transport Corporation (hereinafter referred
to as ’'the Corporation) have cone up in appeal to this
Court.

Appearing in support of the appeals, Ms. Shayan a
Pappu, counsel for the appellants, has raised the follow ng
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contentions:---

1. That as the post of the Superintend-
ent of the Traffic’ Departnent did not exist
in the new State of Mysore and the Divisiona
Controller of the Mysore Covernment  Road
Transport Departnment was conpetent to appoint
and disniss servants of the category to which
the first respondents (plaintiffs) belonged,
t he orders of their dismssal from service
could not be held to have been passed in
violation of Article 311 ( 1 ) of the Consti-
tution in view of section 116(2) of the
St ates Reorgani sation Act, 1956.

2. That in any event, as the Genera
Manager. of the Mysore Government Road Trans-
port Department confirmed on appeal the order
of ~ dismssal fromservice of the first re-
spondents, - there was substantial conpliance
with the provisions of Article 311 of the
Consti tution.

286

3. That the posts held by the first
respondents not being civil posts under the
State, there could be no question of violation
of Article 311(1) of the Constitution.

4. That the discretionary relief of
decl aration of continuance in service could
not and shoul d not have been granted on the
facts of the present suits.

5.7 That in viewof the fact that the
first —respondents were dismssed from service
before the establishnment of = the Corporation
and they did not choose to becone its enploy-
ees by exercising the option given to them to
serve under it, no decree could be passed
agai nst the Corporation.

The principal and pivotal question that arises for our
consideration in those appeals is whether the i.mpugned
orders of dismissal fromservice were passed by the  conpe-
tent authority ? The answer to this question depends on the
answer to the questions as to who could be considered to  be
the appointing authority in case of the first ~respondents
and whet her they were dism ssed fromservice by that author-
ity or by an authority subordinate to it.

For a proper decision of this question, it is necessary to
advert to sections 115(7) and 116 of the States Reorganisa-
tion Act, 1956, Article 311 (1 ) of the Constitution as also
to contention No. 4 raised by the CorpOration in the State-
ment of Case filed by it before this Court and the admi ssion
nade by the appellants in answer to the interrogatories
served on themby the first respondent under O der 11
Rule 2 of the Code of Civil Procedure which are in these
terms :--

"Section 115(7).---"Nothing in this “section
shal | be deened to affect after the appoint-
ed day the operation of the provisions of
Chapter | of Part XIV of the Constitution in
relation to the determination of the condi-

tions of service of persons serving in
connection wth the affairs of the Union or
any State:

Pr ovi ded that the condi ti ons of

service applicable imediately before the
appointed day to the case of any person
referred to in sub-section ( 1) or sub-sec-
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tion ( 2 ) shall not be varied to his disad-
vant age except wth the previous approval of
the Central Government.

Section 116.--Provision as to conti nu-
ance of officers in the same posts. (i) Every
person who immediately before the appointed
day is holding or discharging
duties of any post or office in connection
with the affairs of the Union or of an exist-
ing state in any area which on that day falls
within another existing State or a new State
or a Union territory shall, except where by
virtue or a consequence of the provisions of
this  Act such post or office ceases to
exi st ~on that day continue to hold the Sane
post or - office in the other existing State or
new State or
287
Union territory in which such area is included
on that day; and shall be deened as from that
day to have been duly appointed to such post
or of fice by the Governnent of,or other appro-
priate authority in such State, or by t he
Central CGovernnent or other appropriate au-
thority in such Union territory as the case
may be.

(2) Nothing in-this section shall be
deenmed to prevent a conpetent authority after
t he appoi nted day, from passing in relation to
any such person any order affecting his con-
ti-nuance in such post or office."

Article 311, "(1) No person who is a
menber of a civil service of the Union or an
all-India service or acivil, service of a
State or holds post under the Union or a State
shal | be dismi'ssed or renoved by an authority
subor di nat e to that by whi ch he was
appoi nted. "

Cont ent.i on No. 4.--"The High Court
failed to see that the post of  Superintendent
was abolished and was not in existence -and
that, therefore, anauthority of ~equal rank
woul d be an authority conpetent to appoint and
di sm ss the enpl oyees. "

Admi ssion.--"On- 1-11-1956, the GCenera
Manager of the Mysore Government Road Trans-
port Department was the head of the 'Mysore
CGovernment Road Transport Departnent and he
was subordi nate to none except the Governnent
of Mysore.

The post of Divisional Controller is
subordinate in rank to that of the Genera
Manager . "

A bare perusal of sub-section (7) of section 115 of the
St at es Reorgani sation Act, 1956, reproduced above, nakes it
clear that nothing contained in that section could, after
t he appoi nt ed day, i.e., Novenber 1, 1956, affect the
operation of the provisions of Chapter 1 of Part XIV of the
Constitution which includes Article 311 thereof in relation
to the determ nation of the conditions of service of persons
serving in connection with the affairs of the Union or any
State and the conditions of service applicable imediately
before the appointed day to any person who is allotted to
another State could not be varied to his prejudice except
with the previous approval of the Central CGovernnent.
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Ref erence in this connection may be made to two decisions
of this Court in MB. Shukla & Ors. v. State of CQujarat &
O's. (1) and N. Raghavendra Rao v. Deputy Conmi ssioner, South
Kanara, Mangalore.(2) 1In the latter case, it was held by
this Court that the effect of sub-section (7) of section
115 of the States Reorganisation Act is to preserve the
power of the State to nake rules under Article 309 of the
Constitution but the proviso

(1) [1970] 3 S.C. R 515. (2) [1964] 7 S.C. R 549
288
inmposes a limtation on the exercise of that power, the

[imtation being that the State cannot vary the conditions
of service applicable i mediately before Novenber 1, 1956,
to the disadvantage of persons nmentioned in sub-sections (1)
and (2) of section 115 of the Act. 1In the view of the
Court, the broad purpose underlying the proviso to section
115(7) of ~ the “Act was to ensure that the conditions of
service of the aforesaid persons shall not be changed except
with the prior approval of the Central Governnent i.e.
before enbarking on varying the conditions of service, the
State ~Governnments- should obtain the concurrence of the
Central Governnent. Now as pointed out by the Judicia
Conmittee of the Privy Council in North West Frontier Prov-
ince v. Suraj Narain Anand(1l) and by this Court in Pradyat
Kumar Bose/'v. The Hon' bl e the Chief Justice of Calcutta High
Court(2) and State of Madhya Pradesh & O's. v. Shardu
Singh(3), the expression ’'conditions of service’ is an
expression of wide inport and the dismissal from service is
a matter which falls within the conditions of service of
public servants. It is also well settled that it is not
possi ble by means of -any |egislative provision or rule to
take away the guarantee provided by Article 311 (1) of the
Constitution which [ays down that no public servant shall be
di smissed by an authority subordinate to that by which he
was appoi nted and if any such legislative provision or rule
lays down otherwise, it will clearly be ultra vires. (See
Rangachari v. Secretary of State(4)], North West Frontier
Province v. Suraj Narain Anand (supra) and The State of
Utar Pradesh & Os. v. Babu Ram Upadhya(5). It foll ows,
therefore, that the protections including the constitutiona
protection enshrined in Article 311 (1)of the Constitution
enj oyed by persons holding civil posts under the State Ilike
the first respondents prior to the conming into force of the
States Reorganisation Act, 1956 could not, after the
appoi nted day i.e. Novenber 1, 1956, be taken away, whittled
down or inpaired by any |egislative enactnent or rule.
Sub-section (2) of section 116 of the States Reorgani sa-
tion Act, 1956 which is the sheet anchor of the first con-
tention raised on behalf of the appellants but” on which no
reliance was rightly placed on their behalf either in the
court of the first instance or in the trial court is of no
assistance to the appellants. As observed by the |earned
Chi ef Justice while speaking for the Constitution Bench of
this Court in Ms. Gammon India Ltd. & O's. v._ Union  of
India & Os. (6), every clause of a statute is to be con-
strued with reference to the context and other provisions of
the Act to make a consistent and harnoni ous neaning of the
statute relating to the subject matter. The interpretation
of the words has to be by | ooking at the context, the coll o-
cation of the words and the object O, the words relating to
the matters. The words are not to be viewed
()75 1.A 343= A l.R 1949 P.C./12. (2) [1955] 2 S.CR
1331,
(3)[1970] 3 S.C R 302. (4) 64 1.A 40=A l.R 1937 P.C. 27,
(5) [1961] 2 S.C. R 679. (6) [1974] 1 S.C.C. 596
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detached fromthe context of the statute. The words are to
be viewed in relation to the whole context. The expression
"competent authority’ occurring in sub-section (2) of sec-
tion 116 of the Act cannot, therefore, be considered in
isolation apart fromthe rest of the provisions of the Act.
It has to be read in conjunction with, construed and under-
stood as having the sanme neaning as the expression 'appro-
priate authority’ contenplated by sub-section (1) of that
secnon which in turn according to Article 311 (1) of the
Constitution means the appointing authority or an authority
equivalent to or coordinate in rank wth the appointing
aut hority. The Constitution being the transcendenta
law, the legislature by enacting section 115(7) of the
St ates Reorganisation Act, 1956 took care to see that the
constitutional guarantee enshrined in Article 311 (1) of the
Constitution which was available to the civil servants
bef ore the States Reorganisation Act, 1956 was not de-
stroyed or- wiped away on their allotnent to a new State
That the construction placed by us on the expression 'conpe-
tent authority’ is in consonance with the neani ng and i nport
of the word ’'subordinate’ occurring in Article 311 (1) of
the Constitution is apparent from a catena of decisions.

In N Somasundaram v. State of Madras(l) where the
petitioner/ was appointed as Deputy Jailor by the |Inspector
General of /Prisons but the order of his dismissal from
service was made by the Superintendent of the Jail, it was
observed

"The  competence of the authority to
order renoval or dismssal will have to be
determned with reference to the requirenents
of Article 311 (1 ) of the Constitution; and
one of the requirenments is that the authority
that orders - the dismssal or renoval should
not be  one subordinate in rank to that by
which the civil servant in question was ap-
poi nted. The principle woul d appear to be that
it is the factumof the appointnent of t he
civil servant. who clainms the guarantee, that
determ nes the scope of the guarantee " con-
ferred by Article 311 ( 1) "

In Sobhagmal v. State(2) where the applicant was in-
fornmed in March, 1948 by the Revenue Secretary of the forner
State of Jaipur that he had been appointed as | nspector in
the Custonms and Exci se Departnent and he was renmoved from
service after departmental enquiry by the Comissioner
Custons and Excise, of the State of Rajasthan in July, 1952
and the order of his renoval was confirnmed on appeal by the
Government of Raj ast han, Wanchoo, C.J. whil o hol di ng t hat
the order of removal could not be sustained said :--

"What Article 311 ( 1 ) provides is that
the authority dism ssing shoul'd not be subor-
dinate in rank to that by
(1) A I.R 1956 Mad. 419.

(2) A I.R 1954 Raj. 207.

20--1458SCl/ 76
290
whi ch the appoi ntnent was made. The intention
seens to be that the authority dismssing
shoul d be co-ordinate in rank to the authority
appointing, and not that. in the absence
of direct subordination any authority could
dism ss even though the authority appointing
m ght be a higher authority in rank. The
di smi ssing authority should be at |east coor-
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dinate in rank with the appointing authority
and should not be subordinate in rank. Thus
if a person is appointed by a Head of one
departrment, and he is transferred to another
departrment, he can only be disnissed or re-
noved by the Head of the other department.™

In @rnmukh Singh v. Union of India(l) where the peti-
ti oner was appoi nted as an Assistant Sub-Ilnspector of Police
in the Delhi State Police Force by the Deputy Inspector
General of Police who was at the relevant tine, the head
of the Del hi Police and the post of Deputy inspector Gener-
al afterwards ceased to exist and the two seni or - nost
of ficers in the Police Force at the relevant period
wer e the Inspector General and the Seni or Superi n-
tendent of Police and the petitioner was disnissed by the
order of the Senior Superintendent of Police who had been
invested with the powers of Deputy Inspector Ceneral, Fal-
shaw, C.J. accepting. the contention of the petitioner that
hi's dism ssal contravened Article 311 since the Superintend-
entof Police even where he is designated as Senior Superin-
tendent is subordinate to the inspector CGeneral of Police
observed

"The word ’'subordinate’ in Art. 311 (1)
of the Constitution neans subordinate in rank
and not with reference to the functions exer-
ci sed. Consequently, when no officer of equa
rank to the appointing officer is available
t hen the order of dismissal or renmoval wll
have to be passed by an officer of superior
rank. I'n-no circunstances can such an order
be passed by an officer of |esser rank. Any
rule of statute which permits such an action
must be held to be ultra vires as infringing
the provisions of Article 311 (1) of the
Consti tution."

In Mahadev Prasad Roy v.S.N Chatterjee & Ors.(2) where
the petitioner was appointed in 1928 as |lino operator in the
Covernment Press by the Superintendent of the Press and the
Governnment order was passed on June 20, 1952 del egating the
power of appointment and dismissal to the Deputy Superin-
tendent who initiated proceedings against the petitioner  on
a charge of theft and passed an order di sm ssing the  peti-
tioner fromservice on Septenber 16, 1953, Ramaswam , J. (as
he then was) accepting the contention of ~the petitioner
that he could be dismissed only by the Superintendent of the
CGovernment Press or by any higher authority and the ~order
passed by the Deputy Superintendent was invalid and inopera-
tive observed
(1) Aau.l.R 1963 Punjab 370. (2) A I.R 1954 Patna 285,
291

"The word 'subordinate-in Art. 311 ( 1
) must be properly construed to nean subordi -
nation in rank and not subordi nation of / func-
tion; otherw se, the protection referred to
in Art. 311 would be illusory."

Simlar view was expressed by a Full Bench of the Hgh
Court of Jammu & Kashmir in State of J & K and Anr. v. Ray
Mohammad & O's. U). |In The State of UP. & Os. v. Ram
Nar esh Lal (2), this Court held that the power can be
conferred on an officer other than the appointing authority
to dismss a Governnent servant provided he is not subordi-
nate in rank to the appointing officer or authority.

In the instant cases, the first respondents were undeni -
ably appoi nted by the Superintendent of the Traffic Depart-
ment of the erstwhile State of Hyderabad who was the head of
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the Road Transport Departnent of that State. On the com ng
into force of the States Reorganisation Act, 1956 on
Novermber 1, 1956, they were to be deened by virtue of sub-
section (1) of section 116 of the States Reorganisation
Act to have been appointed with effect fromthat date to the
posts held by themon that date by the appropriate authority
in the new State of Mysore which could not in the context
nmean an authority other than the one equivalent to or coor-
dinate in rank with the aforesaid authority in the erstwhile
State of Hyderabad. The authority equivalent to or coordi-
nate in rank with the aforesaid authority on the relevant
dat e being the General Manager of the Mysore CGovernnent Road
Transport Departnent according to the appellant’s own adm s-
sion as contained in answer to the aforesaid interrogatories
served on themby the first respondents, he alone could be
considered to be the 'conmpetent authority’ in ternms of sub-
section (2) of  section 116 of the States Reorganisation
Act, 1956. The fact that there was no post of Superintend-
ent of the Traffic in the Mysore Government Road Transport
Departnent in the State of Mysore is of no consequence.
Such ~being the position, the first respondents could not
have been di smissed fromservice by an authority |ower or
subordinate in rank'to the General Manager of the Transport
Department ~as it would tantamount to deprivation of the
guarantee enshrined in Article 311 of the Constitution read
with section 115(7) of the States Reorganisation Act, 1956.
The first contention urged on behal f of the appellants which
runs counter not only to contention No. 4 raised by the
Corporation  in its Statenent of Case before this Court and
the adm ssion nmade by it in answer to the aforesaid inter-
rogatories but also to section 115(7) and section 116 of the
St ates Reorgani sation Act, 1956 is, therefore, rejected.

The second contention urged on behal f of the appellants
that as the CGeneral Mnager of the Mysore Government Road
Transport Departnent - confirmed on appeal the orders of
di sm ssal of the first respondents that shoul d be considered
as substantial conpliance with the provisions of Article
311(1) of the Constitution.is, in our judg-

(1) (1971) J & K L.R 558. (2) [1970] 3 S.C.C 173.
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ment, devoid of substance. The original order of ~dismssa
of the first respondents being without jurisdiction and as
such void and i noperative having been passedin contraven-
tion of the provisions of Article 311 ( 1) of the Consti -
tution, the order passed on appeal by the GCeneral Manager
could not cure the initial defect. In _simlar circum
stances, the appellate order passed by the Director Ceneral
of Prisons was not considered by the Madras High Court in N
Somasundaram s case (supra) to renedy the invalidity of the
original order passed by the Superintendent of Jails. To
the same effect is the decision of the Nagpur High Court in
Provi nci al Government, Centrat Provinces and Berar v. & Sham
shut Hussain Siraj Hussain. (1)

Again in Suraj Narain Anand v. The North-West Frontier
Province(2), it was held by the Federal Court that  the
rejection of appeal by a higher authority agai nst dismssa
is not equivalent to a dismssal by that authority itself,
so as to satisfy the provisions of subsection (2) of section
240 of the CGovernnent India Act, 1935.

There is also no force in the third contention of coun-
sel for the appellants that the posts held by the first
respondents not being civil posts under the State, there
could be no question of violation of Article 311 (1) of the
Constitution. The argurment seenms to overl ook that both at
the time of coming into force of the States Reorganisation
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Act, 1956 and at the tine of the passing of the inpugned
orders, the first respondents were holding civil posts in
connection with the affairs of the State and they could not
but be treated as holding civil posts under the State.

The fourth contention raised by counsel for the appel-
lant that the discretionary relief of declaration could not
and shoul d not have been granted by the |lower courts on the
facts of the present suits is also devoid of nerit. In
Executive Committee of U P. State Warehousing Corporation
Limted v. Chandra Kiran Tyagi (3) and Executive Comnittee
of Vai sh Degree College, Shanmli & Ors. v. Lakshn Narain &
Os. (4) it was clearly held by this Court that declaration
to enforce a contract of personal service can be granted in
the following three cases :--

(i) appropriate cases of public servants
who ~have been dismissed fromservice in con-
travention of Art. 311;

(ii) dism ssed workers under industrial and
[ abour | aw;, and

(iii) when a statutory body has acted in
breach of a mandatory obligation inposed by
a statute

This takes us to second Iinb of the fourth contention
rai sed on behal f of the appellants. While it is true that

the relief of declaration is discretionary, it is well
settled that /it is only if the dis-
(1) A I.R 1949 Nagpur 118. (2) [1941] F.C.R 37.
(3) [1970] 2 S.C R 250. (4) [1976] 2 S.C.R 1006
293

cretion is not exercised by the |ower court; in the spirit
of the statute or fairly or honestly or according to the
rules of reason and justice, that the order passed by the
| ower court can be reversed by the superior court. Ref er -
ence in this connection may usefully be nade to a decision
of the Privy Council in Charles Gsenton & Conmpany v. John-
ston(1) wher e the | egal position was succinctly
stated as follows :--
"There remains the question whet her
assum ng that in the circunstance of this case
Tucker J. had jurisdiction to make the order
of reference his conclusion nust stand on the
ground that it was reached in the exercise of
his discretion and that the exercise of such
di scretion should not be interfered with on
appeal. So the respondent contends, while the
appel l ants urge that, “evenif the discre-
tion to nake the order existed, it was wongly
exercised in view of ‘the gravity of the
charges nmmde agai nst them of the inmpossibili-
ty of appeal from an of fici al referee’s
finding of fact, and in viewof the practica-
bility of the case being tried before a Judge
without a jury. The law as to the reversal by
a court of appeal of an order nmade by the
judge below in the exercise of this discretion
is well established and any difficulty that
arises is due only to the application of
wel | -settled principles in an individual case.

The appellate tribunal is not at liberty
nmerely to substitute its own exercise of
di scretion for the di scretion al r eady
exercised by the judge. In other words,

appel | ate authorities ought not to reverse the
order nerely because they would thenselves
have exercised the original discretion, had it
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attached to them in a different way. But if
the appellate tribunal reaches the cl ear
conclusion that there has been a wongful
exerci se of discretion in that no weight, or
no sufficient weight, has been given to rele-
vant considerations such as those urged before
us by the appellant. then the reversal of the
order on appeal may be justified. This matter
was el aborately discussed in the decision of
this House in Evans v. Bartlam (1937) A C
473, where the proposition was stated by nmny
noble and learned friend, Lord Wight, as
follows: "It is clear that the Court of
Appeal should not interfere with the discre-
tion of a judge acting within his jurisdiction
unl ess the court is clearly satisfied that he
was w ong. But the court is not entitled
simply to say that if the judge had jurisdic-
tion and had all the facts before him the
Court of Appeal cannot review his order unless
he is shown to have applied a wong principle.
The Court nust if necessary exam ne anew the
rel evant facts and circunstances in order to
exercise a discretion by way of review which
may reverse or vary the order. Qherwise in
interlocutory nmatters, the judge might be
regarded as independent of supervision. Yet
an interlocutory order of the judge may
(1) [1942] A.-C. 130.
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often be of decisive inportance on the fina
i ssue of the case, and one which requires a
careful exam pation by the Court of Appeal
Thus in Gardner v. Jay (1885) 29 Ch. D. 50,
Bowen L.J.in discussing the discretion of the
judge as regards node of trial says: "That
di scretion, ( like other judicial discretions
nmust be exercised according 'to S commbn sense
and according to justice, and if there is a
m scarriage in the exercise of it, it will be
revi ewed. "
Bearing in mnd the well settled principles regarding inter-
ference wth the discretion and taking into  consideration
all the facts and circunstances of the present cases, we are
unable to see how the discretion has been wongly exercised
in favour of the first respondents.. The fourth contention
urged on behalf of the appellants is, therefore, overrul ed.

We are also not inpressed with the |ast subm ssion nmade
on behalf of the appellants that in view of the fact that
the inpugned orders of dismssal fromservice were passed
bef ore the establishnent of the Corporation, no decree could
be passed against it. The Corporation having itself made
an application on Septenber 7, 1964 before the trial / Court
endorsed by the CGovernnent Pl eader requesting therein that
since the State of Mysore had constituted a Road Trans-
port Corporation and had transferred its rights and liabili-
ties to the Corporation, the decree, if any, be passed
exclusively against it, it cannot now turn round and say
that no decree shoul d have been passed against it.

Al l the contentions raised on behalf of the appel-
lants having failed, the appeals cannot succeed. They are
accordingly dismissed but in the circunstances of the case
wi t hout any order as to costs.

P.B.R Appeal dis-
m ssed.
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