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ACT:

Constitution of India 1950,  Article 226-H gh Court
hol ding levy illegal- Consequential liability to refund-
"Alternative remedy’ available-Jurisdiction under-Wether
barred.

HEADNOTE:

In Kewal Krishan puri v. State of Punjab and others
[1979] 3 S.C.R page 1217, this Court struck down paynent of
market fees at the increased rate of 3 per cent (raised from
the original 2 per cent) under Haryana Act No.22 of 1977. A
consequential liability was therefore cast on the market
conmittees to refund the excess anounts collected.

The appellants and the petitioners who had paid under
m st ake the excess suns denanded a direction to the effect
that these anpunts be refunded.

On the question of refund of the excess anounts
coll ected by the nmarket committees.

N

HELD| 1. Where public bodies under colour of public
| aws recover peopl e’ s noney, | ater discovered to be
erroneous levies, the dharma of the situation adnmits of no
equi vocation. There is no law of limitation especially for
public bodies on the virtue of returning what was wongly
recovered to whomit belongs. In our jurisprudence it is not
pal atable to turn down the prayer for high prerogative wits
on the negative plea of alternative renedy, since the root
principle of law nmarried to justice, is ubi jus ibi
remedi um

2. In our jurisdiction, social justice is a pervasive
presence and save in special situation it is fair to be
guided by the strategy of equity by asking those who claim
the services of the judicial process to enbrace the basic
rules of distributive justice, while noulding the relief by
consenting to restore little sunms taken in little
transactions fromlittle persons to whomthey bel ong.
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3. Article 226 grants an extraordinary renmedy which is
essentially discretionary, although founded on legal injury.
It is perfectly open for the court exercising this flexible
power to pass such orders as public interest dictates and
equity projects.

In the instant case although the refund of excess
collections mght be legally due to the traders, nany of the
traders had thenselves recovered the excess percentage from
the next purchasers. To the extent the traders had paid out
of their own, they were entitled to keep them but not where
they had in turn collected fromel sewhere. It would be hard
to leave every agriculturist to file a suit or other |ega
proceedi ng for recovery of negligible sSuns whi ch
cunul atively anpbunt to col ossal anounts.

1171

4. In Newabganj Sugar MIls v. Union of India and
others [1976] 1 SCR 803 this Court in a simlar situation
devi sed a new procedure to deal with a new situation where
equi ty demanded redistribution but procedural expensiveness
and cumber soneness effectively thwarted | egal actions.

5. Situations without precedent demand renedi es without
pr ecedent .

[ The Court devised a scheme of refund by the market
conmittees and redi'stribution of the small anmounts to those
from whom unwar ranted col | ecti ons had been nmade. ]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 3220-
3234 of 1979.

Appeal s by Special Leave fromthe Judgnent and Order
dated 11-7-79, 23-8-79, 8-8-79, 15-10-79, 30-7-79, 18-9-79,
22-10-79, 18-10-79, 29-10-79, 16-10-79, and 12-10-79 of the
Punjab and Haryana High Court in Cvil Wit Petitions Nos.
2306, 2966, 2737, 3617, 2588, 3277, 3749, 3697, 3820, 3625,
3624 and 315-317/79 respectively.

AND

Wit Petitions No. 892, 918, 921, 979-980, 1057- 1058,
1095, 1234, 1273, 1051, 997, 940 and 981/79.

(Under Article 32 of the Constitution)

Dr. Y. S Chitale (CA 3220/79), R A Qupta, Adarsh
Goel and S. K. Goel, for the Appellant in CA 3220/79 and
3222/ 79 for the Petitioner in WP. 892, 918 and 921/79

B. Datta and K. K Manchanda for the Appellantin CA
3221/ 79, 3224-3226/79.

Ani|l B. Dewan, Adarsh CGoel, S. K Goel, and R A CQupta
for the Appellant in CA 3323/79.

Adarsh K. Goel, S. K Goel and R A Gupta for the
Appel lants in CA 3222/79, for the Petitioner in W 892/79,
918/ 79, 921/79.

A K Goel and S. K Goel for the Petitioner ' in W
979/ 79.

B.Datta and K K Mnchanda for the Petitioner in W
980/ 79.

Sarwa Mtter, Ved Prakash Goel and B. S. Malik for the
Petitioner.

M P. Jha, Gyan Chand Dhurtwala and Sanjee Walia for
the Petitioner in W 1057-58/79.

M P. Jha and P. C. Khunger for the Petitioner in WP.
1095/ 79.

N DD Grgand T. L. Garg for the Petitioner in W
1234/ 79.

1172
R K Garg (W, 892/79 and CA 3220/79) G an Singh and S.
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C. Patel for the Respondents 2-3 in CAs. 3220/79, 3221
3222, 3223, 3224 and for the Respondent in WP 892/79, 921
979, 981, 1057-58/79, 1273, 997 and for Respondent in CA
3230, 3225/ 79.

Hardev Singh and RS Sodhi for the Respondent in WP
918/ 79 and 980/ 79, 1095 and 1234/ 79.

Adarsh Goel and Gyan Sudha M sra for the Petitioner in
WP 1273/ 79.

The Order of the Court was delivered by

KRI SHNA | YER, J. This big bunch of wit petitions shows

how litigation has a habit of proliferation in our
processual system since cases are considered in isolation
not in their conprehensive i mplications and docket

nmanagenent is an art awaiting its Indian dawn. The facts
being adm tted, obviate debate. Al these appellants and
wit petitioners had paid nmarket fees at the increased rate
of 3 per cent (raised from the original 2 per cent) under
Haryana Act No. 32 of 1977. Many dealers challenged the
| evies as / unconstitutional, and this Court, in a series of
appeal s  (C.A.  Nos. 1083 of 1977 etc.) (1) ruled that the
excess of 1 per cent over the original rate of 2 per cent
was ultra vires. This cast a consequential liability on the
market commttees torefund the illegal portion. They were
not so ordered probably  because they could not straightway
be quantified. The petitioners who had, under nistake, paid
| arge suns which, after the decision of this Court hol ding
the levy illegal, have becone refundabl e, demand a direction
to that effect to the market committees concerned. There
cannot be any dispute about the -obligation or the anpunts
since the market conmmttees have accounts of collections and
are willing to disgorge the excess suns. |Indeed, if they
file suits within the Iinmtation period, decrees nmust surely
follow What the period of linmtation is and whether Art.
226 will apply are moot as is evident fromthe Hi gh Court’s
judgnent, but we are not called upon to pronounce on either
point in the view we take. Were public bodies, under col our
of public | aws, recover people’s noneys, |ater discovered to
be erroneous levies, the dharma of the situation adnits of
no equi vocation. There is no lawof limtation, especially
for public bodies, on the virtue of returning what was
wongly recovered to whomit belongs. Nor is it palatable to
our jurisprudence to turn down the —prayer for high
prerogative wits, on the negative plea of ’alternative
renmedy’, since the root principle of
1173
law married to justice, is ubi jus ibi renmedium Long ago
Di cey wote:
"The saw wubi jus ibi renedium beconmes fromthis
point of view something nore inportant than a  nere
t aut ol ogi cal proposition. In its beari ng upon
constitutional law, it means that the Englishnen whose
| abours gradually formed the conplicated set of |aws
and institutions which we call the Constitution, fixed
their mnds far nore intently on providing renedies for
the enforcenent of particular rights or for averting
definite wongs, than upon any declarations of the
Ri ghts of Man or Englishmen....The Constitution of the
United States and the Constitutions of the separate
States are enbodied in witten or printed docunents,
and contain declaration of rights. But the statesnen of
America have shown an unrivalled skill in providing
neans for giving | egal security to the rights declared
by Anerican Constitutions. The rule of lawis as marked
a feature of the United States as of England."
Anot her point. In our jurisdiction, social justice is a
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pervasi ve presence; and so, save in special situations it is
fair to be guided by the strategy of equity by asking those
who claimthe service of the judicial process to enbrace the
basic rule of distributive justice, while noulding the

relief, by consenting to restore little sums, taken in
l[ittle transactions, from little persons, to whom they
bel ong.

Wien we reminded counsel on both sides of these
guidelines of Good Samaritan jurisprudence and desired
consensual disposal of these cases, we gratifyingly found
wel come echo and we appreciatively record this stance.

The counsel for the market conmittees pointed out that
al t hough refund of excess «collections mght be |egally due
to the traders nmany of the traders had thensel ves recovered
this excess percentage fromthe next purchasers. So nuch so,
these tiny tittles if they are to return to the origina
payers, should revert to the next purchasers thenselves. The
traders who are the -petitioners have no nore right to keep
such small' suns than the market —commttees thenselves. To
the extent ~to which the traders had paid out of their own,
of course, they were entitled to keep them but not where
they had, in turn, collected from elsewhere. It would be
hard to |eave every -agriculturist to file a suit or other
| egal proceeding for recovery of negligible sunms which
cunul atively ampbunt to col ossal anpbunts. Many a little nakes
a mckle. Asimlar situation arose in Newabganj Sugar
1174
MI1ls case(1l) where this Court devised a new procedure to
deal with a new - situation wher e equity demanded

redi stribution but pr ocedur al expensi veness and
cunber soneness effectively thwarted such | egal actions by
the "small" many. Situations w thout precedent. denand

renmedi es without precedent.

We indicated to counsel that the procedure adopted in
the Newabganj Sugar MIls case (supra) may usefully be
adapted to the present case. In broad principle, counsel did
agree, and we proceed on that footing, that we devise a
schene of ref und by t he mar ket conmittees and
redistribution, to the extent indicated above, of snal
anounts to those from whom unwarranted coll ections had been
made, may be unwittingly, by the traders who are appellants
or petitioners.

Article 226 grants an extra-ordinary remedy which is
essentially discretionary, although founded on |egal injury.
It is perfectly open for the court, exercising this flexible
power, to pass such order as public interest dictates and
equity projects.

"Courts of equity may, and frequently do, go much
further both to give and withhold relief in furtherance
of the public interest than they are accustoned to go
where only private interests are involved. Accordingly,
the granting or withholding of relief may properly be
dependent upon consi derati ons as of public
interest...."(2)

Keeping in mnd these guidelines we nmake the followng
directions:

|. Subject to the directions given below, all the suns
coll ected by the wvarious mar ket conmittees who are
respondents in these various wit petitions or appeals shal
be liable to be paidinto the Hgh Court of Punjab and
Haryana within one week of intimation by the Registrar of
the anobunt so liable to be paid into the court.

1. A statenent of the anpbunts collected in excess (1%
shall be put into this court by the dealers with copies to
the various market committees aforesaid within 10 days from
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today, and if there is any difference between the parties it
shal | be brought to the notice of this Court in the shape of
m scel | aneous petitions. On final orders, if any, passed
thereon by this Court, those anpbunts, as so determ ned,
shall be treated as final

1175

I1l. The Registrar of the Hi gh Court shall issue public
notice and otherwi se give due publicity to the fact that
deal ers who have not passed on the liabilities to others and
others who have contributed to or paid the excess one per
cent covered by these wit petitions and appeals may make
clains for such suns as are due to themfromhimwthin one
nonth or such other period as he may fix. The Registrar
shal | scrutinise such claims and ascertain the suns so
proved. He will thereupon denmand of all the nmarket
conmittees concerned paynent into the Registry of such sums
inregard to which proof of clainms have been made. On such
intimtion, the market comm ttees shall pay into the
Regi stry the anounts so denanded by the Registrar within one
week of . ‘such intimtion. The anount shall be paid together
with interest —at 10 per cent per annumfromtoday upto the
date of deposit with the Registrar

IV. It shall be opento the Registrar to nake such
periodi cal clains on appropriate proof by claimnts on the
i nes stated above,

V. He wll devise the nechanics  of  processing the
clains as best as. he may and, in the event of dispute, may
refer to the High Court for its decision of such disputes,
if he thinks it necessary. Qtherwise, he may dispose of the
objections finally.

VI. If any further directions regardi ng the nmechanics
of the claimof refund or otherw se are found necessary from
this Court, the Hgh Court will report about such nmatter to
this Court and orders made thereon-will bind the parties.

VIl. If parties eligible for repayment of amounts do
not claim wthin one year fromtoday the Registrar wll not
entertain any further clainms. It wll be open /'to such

parties to pursue their renedies for recovery for any suns
that may be due to them

VI1l. Each State Marketing Board will deposit within 10
days from today a sumof Rs. 5,000/- before the Registrar
for the prelimnary expenses of publicity and other
incidentals for the inplenentation of the directions given
above. Any unexpended anmount, at the end of one year, will
be repaid to the respective State Marketing Board.

IX. W further direct that the wunclained anpbunts, if
any, shall be permtted to be used by the respective
Marketing Committees for the purposes falling within the
statute as interpreted by this Court in the CA No. 1083/77.
1176

These appeals and wit petitions are disposed of on the
above lines, the winners being both the sides before us, the
i nvisible small consuners and above all, justice, equity and
good conscience to the inarticulate community, which is the
functional triumph of lawin action within hailing distance
of each other.

W wind up with a word of satisfaction that each one
has had his need and in recognition thereof we direct the
parties to bear their own costs.

N. V. K.
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