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PETI TI ONER
HARI BHAU DAGDU TANDALE

Vs.
RESPONDENT:
I NDUSTRI AL CO- OPERATI VE ASSOCI ATI ON LI M TED & ORS
DATE OF JUDGVENT: 08/ 10/ 1996
BENCH

MM PUNCHHI, K. VENKATASWAM .

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

Venkat aswani , | J.

This Appeal by Special Leave is preferred against a
Di vi si on Bench Judgnment of the Bormbay High Court in WP. NO
390/ 82 dated 13th April, 1982. The |earned Judges by the
j udgrment under appeal have confirmed an O der of the State
Covernment passed while exercising appellate as well as suo
noto revisional jurisdiction in a natter arising out of The
Mahar ashtra Co-operative Societies Act, 1960 (hereinafter
called "the Act").

The third respondent herein purporting to exercise his
powers under Section 102(1)(a) issued an interimw nding up
order dated 17.6.1974 and called upon the first respondent-
society to show cause why a final order w nding up the
soci ety should not be passed. The third respondent also
si mul t aneously appointed the second respondent -herein _as
Speci al Liquidator under Section 103 of the Act.

The first respondent in response to the notice dated
17.6. 1974 gave a detailed reply objecting to the proposed
final order of wnding up and appointnment of Specia
Li qui dator under Section 103 of the ‘Act. The first
respondent. while requesting for vacation of the interim
order requested for a personal hearing before passing fina
order. The third respondent, however, w thout affording the
personal hearing requested by the first respondent and
though the statute required giving of such personal heari ng,
confirmed the interimorder under Section 102 of the Act on
12.8.1974.

The first respondent meanwhil e aggrieved by the interim
order of the third respondent dated 17.6.1974 preferred an
appeal to the State Government as provided under Section 104
of the Act on 16.7.74. Initially, the fourth respondent
(State Government) granted a stay on 26.8.74 but the same
was vacated on 27.9.75 on the ground that the second
respondent Liquidator has already assumed charge of the
affairs of the society. Wile the appeal was pendi ng before
the fourth respondent and inspite of the fact of filing or
appeal was brought to the notice of the second respondent,
the special Liquidator brought an extent of 5 acres 31
gunthas of |and belonging to the society for sale. The
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appel l ant herein offered to purchase the said |and for Rs.
22,000/- by his tender dated 10.7.75. A sale deed was
finally executed in favour of the appellant on 11.9 78.
Pursuant to the sale, the appellant was put in possession of
the said land also. At that stage, when the Government cane
to know of the sale, issued notices to the second and third
respondent invoking the suo noto power under Section 154 and
called for the records of the sale transaction for the
purpose of exam ng as to whether the transaction was | egal

The appellant gave a detailed reply to the State Governnent
inter alia contending that the CGovernment have no authority
to invoke the suo noto power to question the sale in his
favour. The Governnent considered the appeal of the first
respondent filed wunder section 104 of the Act and al so the
suo noto revision together and after personally hearing the
appel l ant and respondents-1 to 3 held that 'when the appea
was pending wth the appellate authority the subordinate
authority has no right to dispose of any immovable and
novabl e property which my adversely affect if the
liquidationorder were to be set aside by the appellate
authority'. The fourth respondent further observed 'that the
perusal of the records show that no hearing was given to the
society and thereby the principles of natural justice had
been violated. After giving reasons the fourth respondent
al so found that the order of winding up itself was uncalled
for and consequently set aside the sane. The sale in favour
of the appellant was also set aside and the Liquidator was
directed to hand over the charge of the society to the
comm ttee from whom he has taken the charge. The Covernment
further directed the Liquidator to help the commttee to
take possession of the land fromthe appellant after paying

all the necessary dues i.e. the price of the |land paid by
the appellant and other expenses, if any, incurred by the
appel | ant .

Aggri eved by the order of the fourth respondent - State
CGovernment -dated 3.1.1982, the appellant nmoved the Bonbay
Hi gh Court to set aside the sane/and to sustain the sale in
his favour. As noted earlier the |earned Judges of Bonbay
H gh Court for well-considered reasons, overruling the
argunent s advanced on behal f of the appellant, confirmed the
order of the State Governnment and  dismssed the Wit
Petition. The present appeal is against the order of the
Bonbay Hi gh Court.

M. Bhinrao Nai k, |earned Senior Counsel, appearing for
the appell ants has pressed before us the follow ng points in
assailing the judgrment and order of the Bombay H gh Court.
The points were that no appeal lay to the Governnent (fourth
respondent) against an interim order of wnding up. and
appoi ntnent of Liquidator. The fourth respondent was not
justified in invoking suo noto revisional powers for setting
aside the confirmation order of  winding up passed
under Section 102(2) of the Act; that the Governnent have not
seriously applied their mnd, is apparent from the
orderitsel f. Because though the appeal filed by the society
was against the interim order, the Governnent have set
aside the confirmation order of winding up. In any event,
Section 103(6) specifically provides that all acts done and
proceedi ngs taken by the liquidator shall be binding on the
society even if the interimorder has subsequently been
cancelled and that being the position, the sale by the
liquidator ought not to have been set aside nerely on the
ground that interimw nding up order was not sustainable. He
al so contended that the interimorder of w nding up having
been nade final Subsequently by the third respondent by an
i ndependent order dated 12.8.78 and the society havi ng not
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chall enged the final order, the appeal before the State
Covernment against the interimorder nust be deened to have
becone infructuous as the interimorder nerges wth the
final order.

M. |.G Shah, |earned Senior Counsel, appearing for
the first respondent-society took us through the judgnent of
the Bonbay High Court and relied on the reasons given
thereon as his argunents.

On a careful consideration of the rival argunments and
after carefully going through the judgnment of the Bonbay
Hi gh Court, we are of the viewthat the |earned Judges of
the Bonbay Hi gh Court have given well-founded reasonings for
sustaining the order of the State Governnent and we shal
gi ven our reasons i mediately.

For appreciating the contentions raised before us, it
is necessary to set ~out relevant portions of Section 102,
103, 104, 105 and 106 of the Act. Chapter 10 in the Act
deals with iquidation. Section 102(1)(a) raads as
fol |l ows:

" (1) If the Registrar-

(a) after— an inquiry has been held

under section 83 or an-inspection

has been nade under _section 84 or

on the report of the auditor

auditing the accounts of the

society, or".

is of the opinion that a -society

ought to be wound up, he may issue

an interim order directing it to

be wound up.

Admittedly the order of wnding up was based ' on the
report of the auditor. Hence, the other parts of Section
102(1) are unnecessary.

The relevant portion of Section 103 reads as follows: -

103. (1) Wen an interimorder is

passed under the last preceding

section or a final order is passed

under that section, for the w nding

up of a society, the Registrar nay,

in accordance with the rul es,

appoint a person to be Liquidator

of the society, and fix his

remunerati on.

(2) On issue of the interimorder

the officers of the society shal

hand over to the Liquidator the

custody and control of all the

property, effects and actiona

clainms to which the society is or

appers to be entitled, and of al

books, records and other docunents

pertaining to the business of the

soci ety and, shall have no access

to any ofthem

(3) kkhkkkkhkhkkkhkhkkkhkkk*k

(4 khkkkhkkkhkkkhkkkhk*k

(5) The whole of the assets of
the soci oety shal | on the
appoi nt nent  of Li qui dat or under
section vest in such Liquidator,
and not wi t hst andi ng anyt hi ng
contained in any law for the tine
being in force, if any imovable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 7

property is held by a Liquidator on
behal f of the society, the title
over the Iland shall be conplete as
soon as the nutation of the nane of
his office is effect, and no Court
shall question the title on the
ground of dispossession, want of
possessi on or physical delivery of
possessi on.

(6) In the event of the interim
order vacated, the person appointed
as Liquidator shall hand over the
property, effects ‘and actionable
cl ai ms and books, records and ot her
docunents of the “society to the
of ficers who had delivered the sane
to him The -acts ~done, ~and the
proceedi ngs~ taken by Liquidator,
shal ' be binding on the society,
and ‘'such proceedings shall, after
the —interim order has been
concel | ed under t he precedi ng
section, be cont i nued by t he
of ficers of the society.’

(104) The conmittee or any nenber,
of the soci ety ordered to be
woundup, my, within two nopnths
fromthe date of the issue of the
order nade under section 102,
appeal to the State Government:
Provided that no appeal shall lie
agai nst an order issued under sub-
clause (i), (ii) and (iii) of
clause (c) of sub-section (1) of
section 102.

2 *kkhkkkkhkkkkk*x

105. (1) The Liquidator appointed
under section 103 shall have power,
subject to the rules and the
general supervsion, control - and

direction of the Registrar, -
(a) *kkhkkkkhhkkkkhkkk*k

(b) khkkkkhkkkkhkkkkk

(c) to sell the inmovable and
novabl e property and actionable
claims of the society by public
auction or private contract, wth
power to transfer the whole or part
thereof to any person or body
corporate, or sell the sane in
parcel s;

106. After expiry of the period
for appeal against the order made
under sub-section (10 of Section
102 or where the appeal has been
di sm ssed, the order for w nding up

shall be effective and shal
operate in favour of all the
creditors and of al | t he

contributories of the society, as
if it had been nmade on the joint

petition of creditors | and
contributories. Wien a winding up
or der becores ef fective, the

Li qui dator shall proceed to realise
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the assets of the society by sale

or otherwi se, and no dispute shal

beconmenced or, if pending at the

date of the wi nding up order, shal

be proceeded with, against the

soci ety, except by Ileave of the

Regi strar and subject to such terms

as the Registrar may inmpose. The

Regi strar, nmay of his opinion

however, entertain or dispose of

any dispute by or against the

society.”

A careful reading of the above provisions show that as
soon as an interim order of wnding up was passed and a
Li qui dator was appointed, he gets only the custody and
control of all the property, effects and actionable clainms
to which the society appears to be entitled, and of al
books, ~records and - ot her docunents pertaining to the
busi ness of the society. It is only under Section 103(5) the
assets of the society vest in the Liquidator. No doubt under
Section 105(1)(c), the Liquidator ~is enpowered to sel
i movabl e and novable property of the society by public
auction or private contract but this power rmust be read in
conjunction with the power to sell given under Section 106
which says that after a winding up becones effective, the
Li qui dator shall proceed to realise the assets of the
society by sale or otherw se. The winding up order becones
effective only after the expiry of “the period for appea
agai nst the order made under sub-section (1) of Section 102
or where the appeal has been dism ssed. In other words, if

an appeal is filed and the sanme is pending, the w nding up
order will not becone effective and the Liquidator shall not
proceed to realise the assets of the society by sale or
otherwi se. This is exactly the reason given by the

Governnment while setting aside the sale stating that when
the appeal was pending, the  Liquidator should not have
proceeded with the sale especially when he had know edge of
the pendency of the appeal. The H gh Court al so has given
consi dered reasons to reconcile the sale under Section 105
and the sale under Section 106 of the Act. The High Court
observed as under:

"The power of sale conferred on the

Li qui dat or under cl ause (a) of sub-

section (1) of section 105 shal

have to be read along wth the

powers of sale contenplated under

section 106 of the Act. Section

106, on the fact of it. deals with

the powers of the liquidator after

the order of wnding up becones

effective. The legislature could

not have thought it necessary to

confer powers of sale both under

Section 105 and under Section 106

of the Act. If both the Section

confer the power of sale it becones

the duty of the Court to find out

the respective spheres for exercise

of these powers. Looked at from

this point of view, section 105

appears to have been intended to

cover cases where sale of the

proeprty cannot await the di sposa

of the appeal, while Section 106

deals with the power of sale when
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the winding up order has becone

final and, therefore, effective. It

is difficult toconceive that the

Li qui dator could have intended to

aut horise the sale of the property

wi t hout any urgency what soever,

even when the appeal was pending.

Pendi ng appeal can result both in

the confirmation of the Interim

winding up orde as well as in the

vacating thereof. The sale powers

under Section 105 could have been

intended only to neet such cases

where sale of perishable articles

or some other property of such

nature cannot for some reason or

the other wait till the disposal of

t he appeal .”

We agree with the above reasoning of the H gh Court. W
are not. ‘able to agree with the | earned Seni or Counsel for
the appellant that no appeal |ay against the interimw nding
up order and simultaneous appoi ntnent of the Liquidator. It
is conmon ground that the third respondent invoked Section
102 on the basis of the report of the Auditor. Therefore,
the relevant provision for passing winding up order is
102(1) (a). Section 104 expressly provided an appeal to the
Covernment agai nst. an order under Section 102 which
i ncl udes order wunder section 102(1)(a). However proviso
excl udes such appeal being avail able to orders’ under
sub-clause (i)(ii) or (iii) of clause (c) of sub-section (1)
of Section 102. In the light of the above, it is futile to
contend that no appeal |ay against an order passed under
Section 102(1)(a).

The Government while considering the appeal @of the
first respondent under Section 104 and on com ng to know of
t he devel opnents pendi ng appeal nanely the sale of society’'s
| and i nvoked the power under Sec. 154 to find /out the

propriety and legality of the sale. It is not the case of
the appellant that an appeal lies against the sale by the
[iquidator. Therefore, the exercise of —power by the

Government under Section 154 cannot be faulted. Here again
there is no substance in the argunent of the learned Senior
Counsel . The other contention that the interimorder nerges

with final order and therefore, in the absence of -any
separate appeal against the final order, the appeal against
interimorder wll become infructuous, is also  wthout
substance. If the foundation is knocked of,  structure

standing on it cannot stand in the air, automatically falls
down. The interimorder is expressly liable to be confirnmed
or vacated by the authority who passed the interim order
That being the position, the appellate authority who has a
right to decide the correctness of an interim order cannot
be denuded from considering the sane on the ground that a
final order has been passed pending appeal. The nerger
theory will not apply to the instant case, Therefore, the
Hi gh Court was right in rejecting such a contention. The
contention basd on Section 103(6) also not acceptable as
"acts done" contenplated in that section wll cover only
legaly carried out acts and not otherw se. Here the sale by
i quidator pending appeal before CGover nient was in
contravention of sectioins 105 and 106. Hence no hel p can he
derived fromsection 103(6) of the Act.

In the result, none of the argunents advanced before us
on behalf of the appellant, appeal to us. The appeal is
therefore, dimssed. However, there wll be no order as to
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costs.




