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Mohan Krishan Abro
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State of Punjab

KAPADI A, J.

Both the above civil appeal s rai se conmon question
of law and fact and, therefore, they are di sposed of by this
conmon judgrment. For the sake of convenience, facts in
G vil Appeal No.1257 of 1999 are nentioned herei nbel ow

Late Sardarni Chanan Kaur w dow of Sardar Tril ok
Nat h Si ngh (deceased) was the owner of a kothi and | ands
adneasuri ng 90 kanal s beari ng khasra No.4971 situated at
Crcul ar Road, Kapurthala (hereinafter referred to for the
sake of brevity as "the said property”). Itis not in dispute
that | ate Sardarni Chanan Kaur was the owner of the said
property and that she had executed a registered will on
15.9. 1962, whereby she bequeat hed the said property tothe
State Covernment through Randhir Jagjit Hospital,
Kapurt hal a (hereinafter referred to for short as "the said
Hospital). The bequeath in respect of the said property was
made vi de paragraph 2 of the will which is reproduced
herei n bel ow \ 027
"l bequeath ny bungal ow situated at Circul ar
Road, Kapurthala, known as kothi "S. Tirl ok
Nat h Si ngh" to Randhir Jagjit Hospital,
Kapurthal a, absolutely and for ever for the use
of as a ward of the Hospital patients as and this
estate should not be used or utilized for any
ot her purpose than descri bed above. Area of
the property is 90 kanals, Khewat No.1/180,
Khasra No. 4971, consists of 4 servant quarters,
2 garages, 2 kothries, |angarkhana with
verandah, 2 kothries, one dalan, 2 kothries,
maweshi khana, 6 kothries, 2 dal ans, pacca well
with iron persion well fitted, garden orchard,
cultivated [ ands surmounted by on North,
CGovernment | anded property south road, East
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Garden Di wan Ahudhya Dass \026 West, |anded
property will not be sold or nortgaged or

di sposed off in any other way. This property
wWill remain in the nane of my |ate husband S.
Tril oki Nath Singh, for the mmintenance and

i mprovenent of this institution. The i ncone
derived fromthis garden, |anded properties etc.
shoul d be used on the up-keep and mai nt enance
and i nprovenent."

In the will aforestated, the testatrix appointed three
executors. On the basis of the above will, mutation
no. 3597 was nade on 20.4.1970 in favour of the said
Hospital. On 15.6.1977, the said Hospital noved an
application before the Col l'ector, Kapurthala under sections
4 and 5 of Punjab Public Prem ses and Land (Eviction and
Rent Recovery) Act, 1973 (hereinafter referred to as "the
1973 Act") for eviction of Mdhan Krishan Abrol
respondent no.1 herein, who was alleged to be an
unaut horized occupant of the said property. 1In the
nmeantime, the said respondent instituted a title suit on
2.11.1977 stating that the testatrix had executed a registered
| ease deed dated 7.6.1962 in his favour and he was the
| essee in continuous possession and after the dem se of the
testatrix on 26.11.1962, he was a tenant in |aw and under
her legal representatives. In the said suit, respondent no.l1
al l eged that the state government has no connection wth
the property in dispute as the will was not probated and had
not been acted upon. In the said suit, respondent no.1
herei n sought a declaration that the state governnent was
not the owner of the said property. Healso challenged the
genui ness of the above will and prayed for perpetua
i njunction agai nst the government from taking possession
of the said property under the provisions of the 1973 Act.
In the said suit, the government submitted that the
proceedi ngs for eviction of respondent no.1 fromthe
property were pending before the conpetent authority
under the 1973 Act and, therefore, the suit was barred
under sections 10 and 15. It was also pl eaded that
respondent no.1 herein had no | ocus standi to challenge its
title as the said respondent was a | essee under the | ease
whi ch stood expired on 7.6.1972.

At this stage, it may be noted that-on 25.10.1978, the
conpetent authority found that the property had vested in
the said Hospital; that the said property was a public
prem ses under the 1973 Act; that the ownership of the
property stood transferred to the Hospital under the wll of
Sm . Chanan Kaur; that the first respondent herein was a
| essee under |ease dated 7.6.1962; that the | ease was for 10
years; and on expiry of the lease on 7.6.1972, respondent
no.1l was a trespasser. The conpetent authority further
found that the | ease was not renewed. Accordingly, the
i mpugned order of eviction was passed by the conpetent
aut hority agai nst respondent no.1 declaring himto be
unaut hori zed occupant of the prem ses. Being aggrieved
by the order of eviction, respondent no.1l preferred appea
to the Comm ssioner under section 9 of the 1973 Act. By
judgrment and order dated 8.5.1984, the appeal was
di sm ssed

During this period, the title suit instituted by
respondent no.1 being suit no.124 of 1977 cane to be
decreed on 15.1.1979 by Senior Sub Judge, Kapurthal a
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who took the view that respondent no.1 was a | essee and he
was entitled to nmaintain the said suit. The trial Court
further held that on the death of testatrix on 26.11.1962, the
said property vested in the executors and not in the State
and, therefore, the proceedi ngs under the 1973 Act were

not mai nt ai nabl e. Being aggri eved, the governnment

preferred Civil Appeal No.29 of 1979 before the | ower
appel | ate court which found that respondent no.1 had no

| ocus standi to bring the title suit; that the State was a
beneficiary under the will and on the death of the testatrix,
the said property had vested in the State as a | egatee to

whi ch respondent no.1 cannot raise any objection as he had

no right to challenge the title of the | egatee under the wll.
The | ower appellate Court further found that the executors

of the will had never objected to the vesting of the property
in the State and the executors never cane forward with any
objection to such vesting even after the dem se of the
testatrix and, therefore, by their conduct, the executors had
assented to the perfection of the title in the State. It was
hel d t hat' as between respondent no.1 herein and the
appel I ant; _no question of title was involved and the only
guesti on was whet her respondent no.1 was in authorized
possessi on of the property as clained by himand since no
question of title was involved, the Cvil Court had no
jurisdiction to decree'the suit. Accordingly, the |ower
appel | ate Court dismssed the suit filed by respondent no.1
on 26.4.1983.

Aggri eved by the order of eviction passed under the
1973 Act and by the dism ssal of the suit by the |ower
appel | ate Court, respondent no.1 herein approached the
Hi gh Court by Cvil Wit Petition No.2959 of 1984 and by
Regul ar Second Appeal No. 1263 of 1983 respectively.
Both the proceedi ngs were tagged together and by comon
i mpugned judgment, the Hi gh Court cane to the conclusion
that the said property did not vest in the said Hospital in
terns of the clause 2 of the wi Il (under which the property
vested in the executors who were required to maintain a
ward in the above hospital fromthe income arising out of
the garden and other | anded properties of the testatrix. The
H gh Court further found that the said Hospital was only a
beneficiary under clause 2 of the will and since under
section 211 of the Indian Succession Act, 1925 (hereinafter
referred to as "the 1925 Act), the property had vested in the
executors, the eviction proceedi ngs under the 1973 Act
were not nmaintainable. However, in view of section 15 of
the 1973 Act, the High Court held that the suit filed by
respondent no.1 was not mmintai nabl e and consequently,
the H gh Court dism ssed the second appeal preferred by
respondent no.1 herein while it allowed Cvil Wit Petition
No. 2959 of 1984 filed by respondent no.1 and accordingly
set aside the order of eviction passed under the 1973 Act.
Aggri eved, both sides have cone by way of civil appeals to
this Court.

M. H M Singh, |earned counsel for the appell ant
submitted that the only question which arises for
determ nation is \026 whether the said property vested in the
executors on the death of the testatrix and not as to whether
the executors were required to obtain a probate. In this
connection it was urged that under section 211, the property
vests in the executors by virtue of the will and not by virtue
of the probate. On the demise of the testatrix, the property
vested in the executors. According to the |earned advocate,
the word 'vesting in section 211 was only for the purposes
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of representation and it did not refer to vesting of beneficia
interest in the property in the executors. Learned counse
submitted that under the will, the said property was

bequeathed to the hospital. It was the desire of the testatrix
that the said property shall be used as a ward in the hospita
in the name of her |ate husband. Wile interpreting the

will, it was urged, that the Court nust sit in the arncthair of
the testatrix and the said will has to be interpreted in the
light of her desire expressed therein. |t was urged that the

Hi gh Court had erred in holding that the ownership of the
demi sed premises did not vest in the said Hospital; that the
said Hospital was only a beneficiary under the will and,
therefore, the said dem sed property did not constitute
public prem ses under section 2(e) of the 1973 Act. It was
urged that a bare reading of clause 2 of the will shows that
the said property was bequeathed absolutely in favour of

the said Hospital so that a ward could be set up in that
hospital in the nane of the deceased husband of the
testatrix. |t was next contended that even assum ng for the
sake of ~argunment that the above finding of the Hi gh Court
was correct, learned counsel submitted that the words
"public prem ses" used in section 2(e) of the 1973 Act have
been defined to nean inter alia as the prenises bel ongi ng

to the State Government. It was urged that the words

"bel onging to’ should be read in the w dest possible sense
and if so read they would include beneficial interest in the
property in favour of the State CGovernnment and

consequently, the property in dispute wuld fall in the
category of public prem ses under the 1973 Act. ' Learned
advocate for the appellant next urged that on 7.6.1962, the
deceased Snt. Chanan Kaur had let out the said property on

| ease to respondent No.1l herein for tenyears and the | ease
expired on 7.6.1972; that there was no renewal of the said

| ease and, therefore, respondent No.1l was in w ongful and
illegal use and occupation of the said property, in the nature
of unaut horized occupation after 7.6.1972, and, therefore,
the eviction proceedi ngs were nmi ntai nabl e under the 1973
Act. It was urged that the High Court was right in

di smissing the suit filed by respondent No.1 in view of
section 15 of the 1973 Act.

Per contra, Shri Ranjit Kumar, |earned senior counse
appearing on behal f of respondent No. 1 submtted that
clause 2 of the said will refers to bequest in favour of the
said Hospital only for the specific use of the property as a
ward and, therefore, the said Hospital was only a

beneficiary under the will and not the owner and, therefore,
the eviction proceedi ngs under the 1973 Act were not

mai ntai nable. It was contended that a bare perusal of
clause 2 of the will shows that a limted right in the
property was bequeathed to the hospital. 1In this
connection, it was further contended that the | ast sentence
of clause 2 of the will indicates that the said property was

to be maintained out of the inconme fromthe | anded

property of the testatrix, which circunstance shows that the
hospital was only a beneficiary. It was urged that nutation
of the property in the name of the appellant in the revenue
records did not confer title onit. Alternatively, it was
submitted that the matter refers to conplicated questions of
title and, therefore, the matter was not triable under the
provi sions of the 1973 Act. Learned counsel for

respondent No.1 next contended that in the present case the
| ease was executed on 7.6.1962 by the constituted Attorney
of Snt. Chanan Kaur (testatrix) for ten years and under the
| ease respondent No.1 coul d nake constructions, and
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pursuant thereto, respondent No.1l had constructed a
factory. Under clause 8, it was urged that the right of
renewal was given to respondent No.1l. In this connection
it was urged that correspondence had taken place in 1972
between the parties and by letter dated 22nd May 1972,
respondent No.1 had sought renewal of the |lease. It was
contended that request for renewal was nmade both to the
executors as well as to the appellant to which neither

replied. It was submitted that in any event, clause 8
provi ded for automatic renewal and, therefore, there was no
need to nmake an application for renewal. 1In the

circunmstances, it was urged that respondent no.1l cannot be
said to be in unauthorized occupation of the property. It

was contended that respondent No. 1 had | easehold rights

in the property prior to the will and even prior to the deni se
of the testatrix and consequently, the suit filed by
respondent No.1 inthe civil court was naintai nabl e and the

| ower appel |l ate court had erred in hol ding that respondent
No.1l had no |l ocus standi to challenge the title of the State.
It was submitted that the said property was subject to | ease
execut ed before the will coupled with automatic renewal

and, therefore, the possession of the property on expiry of
the | ease cannot be termed as unauthorized under the 1973
Act. In the circunstances, the H gh Court was right in
conmng to the conclusion that respondent No.1l cannot be

said to be in unauthorized occupation of the prem ses.

Lastly, it was urged on behal f of respondent No.1 that

under section 211 of the 1925 Act, the will which is not
probat ed cannot confer title on the | egatee.  He submtted
that in the present case, the executors had applied for
probate which was refused. It was urged that under section
211 read with section 213 of the 1925 Act, the said

property had vested in the executors and not in the State
and in the absence of probate/letters of administration, the
State had no right to admi nister the estate of the deceased
testatrix, including right of action under the 1973 Act.

The first point which arises for determination is \026

whet her the said Hospital was the owner or the beneficiary
interms of clause 2 of the will? Cause 2 of the wll

unequi vocal |y states that the testatri x bequeaths her
bungal ow to the said Hospital absolutely and forever. ~ The
very first sentence of clause 2 indicates that a conplete
bequest was nade in favour of the said Hospital which was

to operate for all tines in future. Further clause 2 stipulates
that the property was to be used as a ward of the hospita

and for no other purpose. Section 87 of the 1925 Act
stipulates that intention of the testator shall be effectuated

as far as possible. In the matter of interpretation of wlls,
the Court has to | ook at the wi shes of the testator-indicated
therein. In the present case, the testatrix wanted her

bungal ow to be bequeathed for all tines to the governnment
hospital and she wanted it to be used as a ward of the
hospital to be named after her |ate husband. She further
directed that the incone derived fromthe surroundi ng
garden and her | anded properties should be used for

mai nt enance and i nmprovenent so that in future the
continuity of the said ward in the hospital is not adversely
affected for want of funds. |In our view, the H gh Court
erred in holding that the said Hospital was a beneficiary
and not the owner. In the circunstances, the said property
constituted public prem ses under section 2(e) of the 1973
Act. It was however urged on behalf of respondent No. 1
that the said property did not vest in the appellant; that
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under section 211 of the 1925 Act, it had vested in the

executors who had applied for probate but which was
refused by the testanentary court, and, therefore,

the said

property never vested in the appellant. W do not find any
merit in this argunent. Sections 211 and 213 of 1925 Act

read as foll ows:\027

"Section 211.\027Character and property of
executor or admnistration as such.\027(1) The
executor or administrator, as the case nmay be,

of a deceased person is his legal representative
for all purposes, and all the property of the
deceased person vests in _himas such

(2) When the deceased was a Hi ndu

Muhanmmadan, Buddhi st, Si'kh, Jaina or Parsi or
an exenpted person, nothing herein contained
shal | vest in an executor or adm nistrator any
property of the deceased person which would

ot herwi se 'have passed by survivorship to sone
ot her per'son.

Section 213.1027 Right as executor or |egatee
when established.\027(1) No right as executor or
| egat ee can be established in any Court of
Justice, unless a Court of conpetent
jurisdiction in India has granted probate of the
W1l under which the right is clained, or has
granted letters of ‘administration with the WI|
or with a copy of an authenticated copy of the
W1l annexed.

(2) This section shall not apply in the case of
Wl ls made by Mohamradans or | ndian
Christians and shall only appl y\027

(1) in the case of WIls made by any
H ndu, Buddhi st, Sikh or Jaina

where such Wlls are of the classes
specified in clauses (a) and (b) of
section 57; and

(ii) in the case of WIls nmade by any
Parsi dying, after the

conmencenent of the Indian

Successi on (Amendnent) Act,

1962 (16 of 1962) where such

WIlls are made within the |oca

limts of the ordinary original civi
jurisdiction of the High Courts at

Cal cutta, Madras and Bomnbay, and

where such WIlls are nade outside
those Iimts, in so far as they rel ate
to i movabl e property situated

within those limts."

A bare reading of section 211 shows that the property

vests in the executors by virtue of the will and not by virtue

of the probate. WII| gives property to the executor; the
grant of probate is only a nethod by which the | aw
provides for establishing the will. 1In the case of Kulwanta

Bewa v. Karanthand reported in [AIR 1938 Cal cutta 714]

it has been held that section 211 provides that the estate of
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the deceased vests in the executor; that the vesting is not of
the beneficial interest in the property; but only for the
purposes of representation. |In the case of Meyappa Chetty

v. Supranmanian Chetty reported in [43 Indian Appeal s

113], the Privy Council has held that an executor derives

his title fromthe will and not from probate. The persona
property of the testator (including right of action) vests in
the executor(s) on the death of the testator. For purposes of
deciding this matter, section 336 of the Act is also rel evant
as it provides for assent of the executor to the |egacy after
the death of the testator. It provides that an executor gets
di vested of his interest as an executor fromthe death of the
testator when he assents to a specific |egacy. Section 213
acts as a bar to the establishnent of rights under the will by
an executor or a |egatee unless probate or letters of

admini stration have been obtained. This bar cones into

play only when a right as an executor or a | egatee under

will is sought to be established. However an un-probated

will can be admtted in evidence for collateral purposes in
any ot her' proceedi ngs apart from a probate proceedi ngs.

(See: Cherichi-v. Ittianamreported i'n [AIR 2001 Keral a
184]). Therefore, on the demise of the testatrix, the said
property vested in the executors. The question which arises
for determ nation on the facts of this case is whether the
executors assented/'to the vesting of the said property in the
Hospital in terns of /section 336 of the 1925 Act. |In this
case, the facts show that the executors never objected to the
vesting of the said property in the hospital. Three executors
wer e appoi nted under the will. They never objected to the

| egacy. Several neetings of the executors had taken place
both before the death of the testatrix on 26th Novenber

1962 and even thereafter for updating the accounts and to
obtain probate and at no stage they objected to the vesting
of the property in the Hospital. Although application for
probate was nade, the State was not a party respondent. In
fact, mutation was made in favour of the hospital as far

back as 2nd April 1970 to which the executors never

objected. In the circunstances, the executors had assented
to the legacy in favour of the Hospital. Looking to the
terms of clause 2 of the will, we hold that the hospital was
not a beneficiary, but a full owner of the property; that on
the demise of the testatrix the property vested in the
executors who assented by their conduct to the | egacy of

the dem sed premises in the hospital and consequently, the
evi ction proceedi ngs were mai ntai nabl e under the 1973

Act .

The only question, therefore, which remains to be

deci ded is whether the conpetent authority was right in
conmng to the conclusion that respondent No.1l was in
unaut hori zed occupation of the property as defi ned under
section 3(b) and, therefore, liable to be evicted under
section 5 of the 1973 Act?

As stated above, during the lifetine of Sm. Chanan

Kaur, a | ease was executed in favour of respondent No.1l on
7.6.1962 for ten years. Cause 8 provides for renewal and
not for extension of |ease. Hence, respondent no.1l was
required to apply for renewal which he never did. The so-
called application dated 22.5.1972 for renewal nerely

states that there was a | ease deed dated 7.6.1962 and on its
expiry, the | essee would continue. 1In this case, the
intention of the testatrix under the will was to bequeath her
bungal ow to the hospital absolutely and free of al
encunbrances and for all times. She wanted her bungal ow
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to be used as a ward in the governnent hospital. In the
circunst ances, we are of the view that on expiry of the
| ease, respondent No.1l was in wongful and illegal use and

occupation of the property in the nature of unauthorized
occupation and, therefore, the conpetent authority was
right in passing the inpugned order of eviction under the
1973 Act.

Bef ore concl uding we nay point out that during the
pendency of proceedi ngs before this Court, an intervention
application was made on behalf of Snt. Reba Kapur
(respondent no.2). That application was granted by the
earlier order passed by this Court. Shri Rajiv Sharnmg,

| earned counsel subnmitted on behal f of respondent No. 2
(intervener) that if the appellant herein succeeds, it may
proceed agai nst respondent No.2 under the 1973 Act. He
contended that the property in question surrounding the
bungal ow i's quite substantial, a portion whereof is in
possessi on of respondent No.2. ~We do not wish to go into
the argunents advanced on behal f of respondent No.2 as
eviction order, if any, against respondent No.2 is not the

subj ect matter of chall enge before us. It is not even clear as
to whet her any such proceedings have been taken agai nst
respondent No.2. In the present case, we are only

concerned with the /order of eviction passed agai nst
respondent No.1 by the conmpetent authority under the 1973
Act. Hence, we are confining our judgnent to the facts of
this case.

For the aforestated reasons, we hold that the High

Court was right in disnissing Regular Second Appea

No. 1263 of 1983 filed by respondent No.1l. However, it

had erred in allowing Civil Wit Petition No.2959 of 1984
filed by respondent no.1 and in setting aside the order of
eviction under the 1973 Act. W accordingly set aside
judgnment under challenge and allow Civil Appeal No.1257

of 1999 filed by the State Governnent and di smss Cvi
Appeal No. 1265 of 1999 filed by respondent No.1l. There
shall be no order as to costs.




