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The appel | ant herein is a Co-operative Society registered

under the provisions of the Karnataka Co-operative Societies Act,
1959. It has established a sugar factory at Hunji, Balki Tal uk
Bidar District, Karnataka with a capacity of 2500 TCD per day

with a provision to expand the sanme upto 4000 TCD per day. The
appel | ant had undertaken expansi on-of its sugar factory from

2500 TCD to 4000 TCD crushi ng capacity per day and accordingly
invited tenders. The offer of the first respondent which is also a
Co-operative Society registered under the Miulti-State Co-
operative Societies Act which is involved in supply, erection and
conmi ssi oni ng of Sugar Plants was accepted in the neeting of

the State Level Advisory Committee held on 10th August, 2000.

The first respondent undertook to design, procure nmanufacture,
supply transport and deliver at the site and to do the supervision
of erection and comm ssioning of the Sugar Plant and NMachi nery

in conformty with the agreed specifications vide agreenent dated
1st Novenber, 2000. The clauses of the agreenment dated 1st
Noverber, 2000 which are relevant to be noticed are reproduced

as under

"Clause 5 : Supply, Delivery and
Supervi si on of Erection and
Comm ssi oni ng.

Clause 5.1 : The Seller agrees

t 0\ 005\ 005supply plant and machi nery\ 005so
that the supply and erection of the plant
and machinery is conpleted in al

respects and to the satisfaction of the
Pur chaser and the Sugar Pl ant and

Machi nery i s Conm ssi oned and made

ready for commercial production and

use by 11th Decenber, 2001

8.0 TRI ALS AND TAKE OVER :
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8.1 As soon as the Plant is ready for
conmi ssioning after conpletion of the
supply of plant and nmachi nery and
erection of the same to the satisfaction
of the purchasers, the sellers on getting
informati on fromthe erection contractor
shall notify in witing to the purchasers
specifying the date and tine, at |east 30
days before the sellers intend to carry
out steam and water trials to enable the
purchasers to arrange for boiler feed

wat er, fuel, operational staff and

wor kmen and other facilities. Unless

ot herwi se agreed by the purchasers and
the sellers, the sellers shall begin the
said trial on the date and time so

notifi ed.

Provi ded that the water, steam-and

vacuum trial's shall be conducted by the
sellers for a period of one nonth before

t he commi ssioni ng of the plant and

machi nery after conplete delivery and
erection to the entire satisfaction of the
pur chasers.

8.2 After the said steam water and
vacuumtrial s have been conpleted to

the entire satisfaction of the purchasers
and on their furnishing a certificate to
the effect that all the plant and

machi nery nmentioned in Annexure | to

I1'l have been inspected and approved

by the Inspection Agency, delivered as
per detailed parts list of materials
referred to above, erected and
conmi ssi oned under the supervision of

the sellers according to the terns and
conditions of this agreenment, the sellers
guar antees given in pursuance of clause
17.2 shall be deened to have been
fulfilled."

Bank guarantees were required to be furnished by the
respondent in ternms of the agreement. The case of the appell ant
is that the first respondent failed to comrssion the plant in
terns of the agreenent. The appellant sent a notice dated 26th
April, 2003 duly putting the respondent on notice of its failure to
conmi ssion the plant by the schedul ed date i.e. 11th February,
2001 and other revised dates, i.e., 26th January, 2002, 25th
Novenber, 2002, 28th February, 2003 and 25th April, 2003.
Thereafter, a neeting was hel d between the parties at the
i ntervention of the Governnent of Karnataka on 1st July, 2003
where both the parties had agreed as hereunder

i) 1st respondent shall furnish bank
guarantee for Rs.92.40 | akhs towards
delivery and conmi ssioning of the plant
valid upto 28.02.2004. (C ause 1).

ii) Si mul t aneously, with the receipt of
the af oresaid bank guarantee, the
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petitioner shall rel ease Rs.140.41 |akhs
to the 1st respondent (Cl ause 4)

iii) 1st respondent will start trial run to
crush 500- 1000 tonnes of sugarcane

within 20 days fromthe date of receipt

of Rs.140.41 | akhs as aforesaid (C ause

6) .

i V) The plant will be fully
conmi ssi oned by Novenber/ Decemnber
2003 (Cd ause 7).

The first respondent in terms of the agreenent reached

bet ween the parties furnished a bank guarantee for a sum of Rs.
92.40 lakhs dated 4th July, 2003. The appellant on its part
rel eased Rs. 140.41 | akhs on 5th July, 2003.

The case of the appellant is that the trial crushing did not

start even as on 28th / 29th July, 2003; no doubt, the tria
crushi ng commenced on 26t h Novenber, 2003 but the sane had

to be stopped on 22nd Decenber, 2003 due to defects in the

turbo alternator. /The appellant addressed |letter dated 27th
Decenber, 2003 to the respondent regarding non-supply,

def ective erection and non-comm ssi oning of the plant by the first
respondent. It is not necessary to notice further details in this
regard as there is any amount of ‘controversy between the parties
as regards non-conpliance with the ternms and conditions of the
agreenment. Each is accusing the other of breach of terns of
agreenment. The appel |l ant, however, relied upon the detailed

report dated 16th January, 2004 furnished by National Federation
of Co-operative Sugar Factories Ltd., the consultants to the
project, in support of the plea that the trial run was unsuccessfu
and inconmpl ete. The appellant stated on account of the teething
probl ens the appellant could not undertake the crushing of

sugar cane | eading to heavy | osses.

Be it as it may, the Board of Directors of the appellant

Society resolved in its nmeeting dated 13th March, 2004 to i nvoke
the bank guarantee of Rs. 92.40 furnished by the first

respondent. The appellant accordingly sent a letter requesting
the Conmi ssioner of Cane Devel opnent and Director of Sugar to
counter sign the invocation letter on the groundthat the
respondent herein had failed to conmi ssion the plant as agreed,.

The case of the respondent in nut shell is that the project
fell into rough weather purely on account of the.inability of the
appel l ant \026Society to arrange the requisite funds. /It is however

adnmtted that after exchange of several acrinonious |letters and
notices, the parties finally agreed on a final course with a revised
time frane to erect and conm ssion the plant in a neeting held

on 1st July, 2003. It is pursuant to that agreenent the

respondent furnished the bank guarantee in question and the
appel | ant rel eased the amount of Rs. 140.41 | akhs on 5th July,

2003 and required the respondent to inplenent the trial run by

25th July, 2003. It is subnmitted that the contract between the
parties envisaged four different kinds of bank guarantees to

ensure particul ar set of obligations by the respondent. C auses
16.4 and 17.5 deal with the bank guarantees for tinely delivery

of civil drawi ngs and clause 17.6 deals with bank guarantee for
advance paynents; for tinely delivery and conmi ssioni ng of

plant is dealt with clauses 8, 16, 16.3, 17.4,17.9 and for ensuring
performance of the plant is dealt with by clauses 9, 16.2, 17.3
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and 17.9.

It is the case of the respondent that the trial run of plant

and nmachi nery was arranged during 25th July, 2003 and 2nd

August, 2003 and the trial run was found satisfactory. The actua
conmi ssioning was to take place from 21st July, 2003 but has
actually started on 27th Novenber, 2003. According to the
respondent after continuous crushing of the sugarcane for about
a month all of a sudden there was a problemin the working of

t he machi nery which was attended to on the spot. W do not
propose to notice further details in this regard for each one of
the parties is blamng the other. There is any anmount of
controversy between the parties in this regard and it woul d not
be proper to nake any comrent at this stage since the parties
are already before the Arbitrator who is required to decide the
di spute on nmerits in accordance with law. The main contention of
the respondent is that the appellant raised fal se and untenabl e
clains only with a view to avoid or postpone the payment of huge
amount | of 'Rs. 327 | akhs due and payable to the respondent. It is
under those circunmstances the respondent got issued notice to
the appellant to refer the dispute for resolution through
arbitration. The appellant instead of responding to the notice
resol ved to i nvoke the bank guarantee with a mal afide intention
of depriving the respondent of its legitimate right to receive
certain anmounts.

The case of the respondent is that the bank guarantee is a
conditional one and unless the condition precedent for

enf orcenent of the bank guarantee is satisfied the appell ant
cannot be permitted to invoke the bank guarantee. It is on that
ground the respondent filed Msc. Petition Under Section 9 of the
Arbitration and Conciliation Act, 1996 seeking injunction agai nst
the appellant restraining it from encashing the bank guarantee

No. 56/ 03 dated 4th July, 2005.

The trial court after an el aborate consideration of the matter

di sm ssed the application filed by the respondent herein and

refused to grant any injunction restraining the appellant from
encashi ng the bank guarantee as prayed for by the respondent.

The trial court came to the conclusion that invocation of the bank
guarantee and its encashment by the appellant cannot be held to

be fraudul ent or untenable and further held that the respondent

has failed to prove that there will be irretrievable injustice in case
bank guarantee is invoked.

Bei ng aggri eved by the order passed by the trial court

rejecting the injunction application, the respondent herein filed
MFA No. 6188/ 04 chall enging the legality and the correctness of
the order passed by the trial court. The H gh Court upon
reappreciati on of the evidence and naterial avail able on record
reversed the order passed by the trial court and accordingly
granted injunction restraining the appellant herein from
encashi ng the bank guarantee. The appellate court has taken the
vi ew that the bank guarantee appears to be a conditional one and
"under the docunents the guarantor is entitled to know that the
appel l ant has failed to conduct the trial test and the

conmi ssioning of the project as agreed."” The appellate court
however also took a strange view that the invocation of the bank
guarantee without informng to the bank as to the fact of alleged
breach of agreenent itself anpbunts to fraud. The Appellate Court
al so took the view that the letter invoking the bank guarantee
shoul d be counter signed by the Comm ssioner of Sugar

Bangal ore, but the same has been signed by sone ot her

authority and not by the Comm ssioner of Sugar
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Bei ng aggrieved by the orders passed by the H gh court
restrai ning the appellant frominvoking the bank guarantee the
present appeal has been preferred.

Shri S.S. Javali, |earned senior counsel, submitted that the

bank guarantee executed by the respondent herein in favour of

the appellant is an unconditional one. The bank giving such a
guarantee is bound to own it irrespective of any dispute raised by
the respondent. The appellant’s right to invoke the bank

guar ant ee cannot be questioned except on the ground of fraud or
irreparable injury or on the ground that invoking the bank
guarantee woul d cause irretrievable injury. The respondent failed
m serably to nake out any case for grant of injunction. The High
Court’s order suffers fromincurable infirmties was the
submi ssi on.

Shri Jayant Bhushan, |earned seni or counsel, appearing on

behal f of ‘the first respondent supported the judgnent of the High
Court and submitted that the bank guarantee in question was a
condi tional bank guarantee to ensure test trials and

conmi ssioning within the specified time periods and since these
events have al ready been ensued the bank guarantees cannot be
encashed.

We have carefully considered the rival subm ssions nade

during the course of the hearing of the appeal. W have perused
the entire naterial available on record - including the orders
passed by the trial court as well as the H gh Court.

The main question that arises for our consideration is

whet her the bank guarantee in-question is a conditional one or
not. Before we proceed further it would be appropriate to have a
| ook at the relevant clauses of the agreenent dated 1lst

Novenber, 2000 :

"16.3.1 : If the sellers fail to
conmi ssion the plant according to the
schedul e of conmi ssioning which is to
be worked out nutually to enable the
comm ssioning of the plant within the
schedul e tinme, fixed or extension
al l owed by the purchasers, if any,
thereof the sellers shall pay penalty by
an anount equal to =% (Hal f percent)
of the contract price for every
conpl et ed week of delay, but not
exceedi ng 3% of the total contract
price.

16.3.2 : To secure the obligations under
clause 16.3.1, the sellers shall furnish to
the purchasers, bank/i nsurance

guarantees in the formset out by the
purchasers as provided in clause 17.4

herei nafter.

17.9 . The bank/insurance guarantee
(s) required to be furnished by the

sell ers under the provisions hereof to
secure the tinmely delivery, erection
conmi ssioning, as well as for
performance of the plant and machinery
supplied by the sellers or for any other
pur pose under the provisions hereof
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shall be in the formof purchasers after
mut ual di scussi ons between the

purchasers and sellers which forn(s)

shal | invariably include the provisions
that the decision of the purchasers as to
whet her there has been any | oss or

damage or default and or negligence on
the part of the sellers will be final and
bi nding on the sellers, that the right of
the purchasers shall not be affected or
suspended by reasons of the fact that

any di spute or disputes have been

rai sed by the sellers with regard to their
l[iability or that proceedi ngs are pendi ng
bef ore any Tribunal, Arbitrator(s) or
court with regard thereto or in
connection therewi th, that the

Guar antee shall pay to the purchasers

the sum under t he guarant ee(s) wi thout
demur on first demand and wi thout
requiri ng-the purchasers to i nvoke any

| egal renedy that nay be available to
them that it shall not be open to the
guarantee to know t he reasons of or to
investigate to go into'the nerits of the
denand or to question or to challenge

the demand or to know any facts

affecting the demand or to require proof
of the liability of the sellers before
payi ng the ampbunt denmanded by the
purchasers under the guarantee (s). In
case of invocation of any bank

guarantee by the purchasers, the sane
shoul d be countersigned by the
Commi ssi oner for Cane Devel opnent

and Director of Sugar of the concerned
State CGovernnent.

The Bank/ | nsurance guarantee or
guarantees required to be furni shed by
the sellers under the provisions hereof
to secure tinely delivery, erection
conmi ssioning as well as for

performance of the plant and machinery
supplied by the sellers or for any other
pur pose under the provisions hereof

shal |l be for such period as may cover
the period of conplete supply, erection
and comm ssi oni ng and perfornmance
respectively, as the case nmay be, as
stipul ated under the agreenment. |If
however, the period of agreenment is

ext ended due to Force Majeure or

sellers not fulfilling their obligations
under the agreenent or for any other
reasons what soever, sellers shall have
such guarantees extended upto the
correspondi ng extended peri od and
failure of the sellers to do so wll
amount to a breach of the contract and
in no case the extension of the period of
the contract shall be construed as

wai ver of the right of the purchasers to
enforce the guarant ee.
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The rel evant portion of the bank guarantee is
extracted herein bel ow :
" Clause 1 : In consideration of the
above prem ses, the Guarantor hereby
undertakes to pay to the purchasers
within 30 days of denmand, without
demur such a sum not exceeding Rs.
92, 40, 000/ - (Rupees Ninety two | akhs
forty thousand only), representing 3%
of the contract price as the purchasers
may denmand upon the failure of the
supplier to conduct the trial test of the
sugar plant by 24th July, 2003 and al so
upon the failure of the sellers to
conmi ssion the Project (Pl ant and
Machi nery) before Decenmber 2003

2. The Guarantor shall pay to the
pur chasers on denmand t he sum wi thout
demur and without requiring the
purchasers to invoke any | egal renedy
that may be available tothem it being
under st ood and agreed FIRSTLY that the
purchasers shall be the sole judge of
and as to whether the anpbunt of bank
guar ant ee has becone recoverabl e from
the sellers or whether the sellers have
conmitted any breach(es) of the terns
and conditions of the said agreenent
and the extent of |osses, damages,
costs, charges and expenses caused to
or suffered by or that nmay be caused to
or suffered by purchaser’s fromtime to
time shall be final and binding to the
Guarantor and SECONDLY that the right
of the purchasers to recover fromthe
guarantor any anount due to the
purchasers under this guarantee shal

not be affected or suspended by reasons
of the fact that any dispute or disputes
have been raised by the sellers with
regard to their liability or that
proceedi ngs are pendi ng before any
tribunal Arbitrator(s) or court with
regard thereto or in connection
therewith and THI RDLY that the
guarantor shall imrediately pay the

af oresai d guaranteed anount to the
purchasers on demand and it shall not
be open to the Guarantor to know t he
reasons of or to investigate or to go into
the merits of the demands or to
qguestion or challenge the denand or to
know any facts affecting the denand,
and LASTLY that it shall not be open to
the guarantor to require the proof of the
liability of the sellers to pay the anmpunt,
bef ore paying the sum demanded under

cl ause 1 above.

8. The invocation of this guarantee
shall be by a letter as herein, signed by
the purchasers and countersi gned by
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t he Commi ssioner of Sugar, Bangal ore,
Karnat aka State."

A plain reading of Causes (1) and (2) of the bank
guarantee makes it abundantly clear that the guarantor had
undertaken to pay to the appellant within 30 days of
demand, w thout demur such an anmpbunt not exceeding
Rs. 92. 40 | akhs. The sole discretion is conferred on the
purchasers as to whether the ampbunt of bank guarantee
has becone recoverable fromthe sellers or whether the
sellers have committed any breach of the ternms and
conditions of the said agreenent. The right of the purchaser
to recover fromthe guarantor the guaranteed anount shal
not be affected or suspended by the reasons of the fact that
any di spute or disputes have been raised by the sellers with
regard to their liability or that the proceedi ngs are pendi ng
before any tribunal” or court with regard thereto or in
connection therewth.

However, Shri Jayant Bhushan, | earned seni or counse
submitted that the purchasers were entitled to invoke the
bank guarantee and demand t he paynent of noney only
upon the failure of the supplier to conduct the trial test of
the sugar plant by 24th July, 2003 and also upon the failure
of the sellers to conm'ssion the project before Decenber,
2003. This condition forns an integral part of the bank
guarantee was the submission. W find it difficult to accept
the submi ssion. The guarantee executed by the guarantor
(PNB) in favour of the purchaser (appellant) cannot be
di ssected in the manner suggested by the | earned senior
counsel for the respondent. Clauses 1 and 2 of the
guar ant ee executed by the banker in favour of the purchaser
are required to be read together. The respondent cannot be
allowed to contend that there is a dispute as to whether it
had failed to conduct the trial test of the sugar plant by 24th
July, 2003 and therefore bank guarantee cannot be invoked.
The acceptance of the argurment woul d nake C ause 2 of the
bank guarantee totally neani ngl ess and i noperative. The
guarantor essentially agreed that the purchasers al one shal
be the sole judge in the matter as to whether the amount of
bank guarantee has becone recoverable fromthe sellers or
whet her the seller had cormtted any breach of the terns
and conditions of the agreenent. The dispute, if any,
between the parties with regard to the liability in any
proceedi ngs either before the arbitral tribunal® or court in
no manner affects the right of the purchaser to invoke the
bank guarantee and realise the guaranteed sumfromthe
guar ant or .

In U.P. Cooperative Federation Ltd. Vs. Singh
Consul tants and Engineers (P) Ltd. [ (1998) 1 SCC 174 ]
the respondent therein entered into an agreenent with the
appel l ant for constructing a Vanaspati manufacturing plant
for the latter. The contract required the respondent to
furni sh two bank guarantees for proper construction and
successful conpletion of the plant. The Bank of I|ndia
executed two bank guarantees in favour of the appellant.
Under the terns of guarantee the bank undertook to make
uncondi ti onal payments on demand without reference to the
respondent. The guarantees al so provided that the
appel l ant woul d be the sole judge for decidi ng whether the
respondent had fulfilled the terns of the contract or not.
Di sputes arose between the parties as to the erection and
per f ormance of the plant. The seller approached the civi
court seeking injunction restraining the purchaser from
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i nvoki ng the bank guarantee. The Hi gh Court, proceeding

on the basis that the injunction was sought not agai nst the
bank but agai nst the appellant, restrained the appellant from
i nvoki ng the bank guarantee. This court after elaborate
consideration of the matter held

"\ 005\ 005. . conmmi tnents of banks nust
be honoured free frominterference by
the courts. Oherwise, trust in
conmerce internal and internationa
woul d be irreparably damaged. It is
only in exception case that is to say in
case of fraud or in case or irretrievable
i njustice be done, the could should
interfere."

This court relied upon its own earlier decision in
United Commercial Bank vs. Bank of India and others |
1981 (2) 'SCC 7661 in which it is observed " that a bank
issuing or _confirmng a letter of credit is not concerned with
the underlying contract between the buyer and seller
Duties of a bank under a letter of credit are created by the
docunents itself.” 1n General Electric Technical Services
Conpany Inc. vs. Punj sons (P) Ltd. And anr. [ 1991
(4) SCC 230 ] this court observed " if the docunentary
credits are irrevocabl e and i ndependent ,  t he Bank nust pay
when demand is made. 'Since the bank pledges its own
credit in involving its reputation, it has no defence except in
the case of fraud. The Bank’s obligation of course should
not be extended to protect the unscrupul ous party, that is,
the party who is responsible for the fraud. But the banker
must be sure of his ground before declining to pay. . The
nature of the fraud that courts talk about is fraud of a
"erregious nature as to vitiate the entire underlying
transaction.” It is the fraud of the beneficiary not the fraud
of sonmebody el se. The bank cannot be interdicted by the
court at the instance of purchaser in the absence of fraud or
special equities in the formof preventing irretrievable
i njustice between the parties.

In our considered opinion if the bank guarantee
furnished is an unconditional and irrevocable one, it-is not
open to the bank to rai se any objection whatsoever to pay
the anmpbunts under the guarantee. The person in whose
favour the guarantee is furnished by the bank cannot be
prevented by way of an injunction in enforcing the
guarantee on the pretext that the condition for enforcing the
bank guarantee in terns of the agreenent entered between
the parties has not been fulfilled. Such a course is
i mpermi ssible. The seller cannot raise the dispute-of
what soever nature and prevent the purchaser from
enforcing the bank guarantee by way of injunction except on
the ground of fraud and irretrievable injury.

In U P. State Sugar Corporation vs. Sunac
International Ltd. [ 1997 (1) SCC 568 ] this court had laid
down the principle as to the enforcenment of the bank
guar antees as under

"The law relating to invocation of
such Bank CGuarantees is by now well
settled. Wen in the course of
conmer ci al deal i ngs an uncondi tiona
bank guarantee in terns is given or
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accepted, the beneficiary is entitled to
realise such a bank guarantee in terns

t hereof irrespective of any pending

di sputes. The bank giving such a
guarantee i s bound to honour it as per
its terms irrespective of any dispute
raised by its custoner. The very

pur pose of giving such a bank

guar ant ee woul d ot herwi se be def eat ed.
The courts should, therefore, be slowin
granting an injunction to restrain the
realization of such a bank guarantee.
The courts have carved out only two
exceptions. A fraud in connection with
such a bank guarantee would vitiate the
very foundation of such a bank
guarantee. Hence if there is a fraud of
whi ch the beneficiary seeks to take
advant age, he can be restrai ned from
doi ng so.. The second exception rel ates
to cases where all owi ng the encashnent
of an unconditional bank guarantee
woul d result in irretrievable harm or
injustice to one of ‘the parties
concer ned\ 005".

We do not propose to burden this judgnent of ours
with various other authoritative pronouncenments on this
very subj ect.

In the present case the respondent inits application
filed under Section 9 of the Arbitration and Conciliation Act,
1996 in the district court, Bidar nostly highlighted as to
how the very vital conditions of the agreenent have been
breached by the appellant herein by not arranging the funds
at the proper tine. It is alleged that the appellant did not
even conplete their obligation in respect of providing
storage facilties for valuable goods etc. It is specifically
al l eged that required funds were not available with the
appel lant. On account of non availability of funds there were
two halts of nine nonths and five nonths during the
execution of the project from03.12.2001 to 14.08. 2002 and
from14.08.2002 to 10.01.2003. It is further alleged that
the appellant failed to arrange for all the pre-requisites. It is
not necessary for the purpose of disposal of this appeal to
notice all the allegations and averments filed by the
respondents except to note that the main thrust of the
allegation relate to alleged breach of the conditions of the

agreenment by the appellant. It was further contended that
t he bank guarantees were conditional bank guarantees and
not unconditional. W have referred to the substance of the

all egations only to highlight that no factual foundation as
such has been laid in the pleadings as regards the allegation
of fraud. |In fact there is no serious allegation of any fraud
except using the word "fraud". It is also not stated as to
how irreparabl e | oss woul d be caused in case the appellant is
all owed to encash the bank guarantee. The only two
exceptions, nanmely fraud and irretrievable injury based on
whi ch injunction could be granted restraining encashment of
bank guarantee are singularly absent in the pleadings. Once
it is held that the bank guarantee furnished by the banker is
an unconditional one, the appellant in our considered opinion
cannot be restrained from encashing the bank guarantee on

the ground that a serious dispute had arisen between the
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parties and on the allegations of breach of terns and
conditions of the agreenent entered between the parti es.

The High Court in its judgnment went to the extent of
recording a finding that it cannot be said that there was no
delivery, erection and conm ssioning of plant. The High
Court also took the view that the appellant has agreed to
i nvoke the bank guarantee only in case of default on the
part of the respondent in delivery, erection, comm ssioning
of the plant. This view of the H gh Court is totally contrary to
the terms and conditions of the bank guarantee executed by
the bank in favour of the appellant. It has been specifically
agreed by the banker to pay the guaranteed amount to the
appel | ant on denand and " it shall not be open to the
guarantor to know the reasons of or to investigate or to go
into the merits of the demands or the question or chall enge
the demand or to know any facts affecting the demand."

The bank guarantee further nakes it clear that it shall not
be open to the guarantor to require the proof of the liability
of the seller to pay the anmpunt, before paying the sum
demanded. - I n the process the H-gh Court nade the

foll owi ng observati ons which in our considered opinion are
total |y untenabl e and-unsustai nabl e being contrary to the
terns and conditions incorporated in the bank guarantee.
The Hi gh Court observed :

"Fromthe facts and circunstances

narrated by the petitioner, it is clear

that the first respondent could not have

i nvoked t he bank guarantee when the

setting up of the nachinery and

conmi ssioning in accordance with the

agreenment and all these facts therefore

show that the invocation of the bank

guar antee was fraudul ent."

It is further held that since the appellant failed to give
any information to the bank as tothe fact of any all eged
breach of agreenent in order to invoke the bank guarantee
itself anpbunts to fraud. W must however hasten-to add
that the | earned senior counsel appearing for the respondent
did not support this part of the judgment of the H gh Court.

However, Shri Jayant Bhushan, |earned seni or counse
appearing for the respondents contended that invocation of
the bank guarantee relating to "delivery and comm ssioni ng
of the plant" was wholly illegal and the H gh Court was right
in granting the injunction order relating to that guarantee.
It was submitted that the said bank guarantee could be
i nvoked only on the failure of the respondent to comission
the plant according to the schedule of conmissioning /in
terms of the relevant clauses of the principal agreenent
entered into between the parties and since the conditions
cont enpl at ed under those cl auses did not exist, the
i nvocation of the guarantee by the appellant itself is bad.

The | earned counsel in support of his submission relied
upon the decision of this Court in H ndustan Construction
Co. Ltd. Vs. State of Bihar & Ors. [ (1999) 8 SCC 436].
This Court in H ndustan Construction Co. (supra) having
referred to the terms of clause (9) of principal contract
bet ween the parties therein came to the conclusion that the
bank guarantee specifically refers to the original contract
and postul ates that the obligations expressed in the
contract, are not fulfilled by HCCL, the right to claim
recovery of the whole or part of the "advance nobilisation"
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then al one the bank was |iable to pay the anount due under
the guarantee to the Executive Engineer. The court found
that the bank guarantee specifically refers to clause (9) of
the principal agreenment and it is under those circunstances
cane to the conclusion that the anobunt covered by the bank
guar ant ee becones payabl e and the sane coul d be invoked

only in the circunstances referred to in clause (9) of the
princi pal agreenent. The bank guarantee executed by the
bank in the instant case in favour of the appellant herein
does not contain any such clause. Mere fact that the bank
guarantee refers to the principal agreenent w thout
referring to any specific clause in the preanble of the deed
of guarantee does not nmake the guarantee furnished by the
bank to be a conditional one. In the very said judgnent this
Court observed that "what is inportant, therefore, is that

t he bank guarantee shoul d be in unequivocal terns,

uncondi tional and recite that the anpunt woul d be paid

wi t hout demur or objection and irrespective of any dispute
that m ght have cropped up or mght have been pending

bet ween t'he beneficiary under the bank guarantee or the
person on-whose behal f the guarantee  was furni shed. The
terms of the bank guarantee are, therefore, extrenely
material. Since the bank guarantee represents an

i ndependent contract between the bank and the beneficiary,
both the parties woul d 'be bound by the terns thereof. The

i nvocation, therefore, will have to be i'n accordance with the
terns of the bank guarantee, or else, the invocation itself
woul d be bad." What is relevant, therefore, is the terns

i ncorporated in the guarantee executed by the bank. On
careful analysis of the ternms and conditions of the
guarantee, we find the guarantee to be an unconditiona

one. The respondent, therefore, cannot be allowed to raise
any di spute and prevent the appellant fromencashing the
bank guar ant ee.

For all the aforesaid reasons, we hold that the
respondent herein did not nake out any case for grant of
i njunction restraining the appellant herein from encashing
t he bank guarant ee.

For the reasons stated above, the inpugned
judgrment of the Appellate Court is set aside and the appea
is all owed.

Before parting with the judgnent, it is made cl ear that
the observations, if any nade, in this order shall have no
beari ng what soever upon the dispute pendi ng before the
Arbitrator which is required to be disposed of on its own
merits uninfluenced by the observations, if any, made in this
or der.

No costs.




