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ACT:

Payment of Bonus Act, 1964-Paynment of m ni mum bonus under s.
10 whether subject to provisions of s. 16-Were s. 16(1)
applies mnimm bonus under s. 10 not payable-Different
establishments of H MT. treated separately each having a
separ at e bal ance-sheet and profit and | oss account-Exenption
under s. 16(1) nust be all owed.

HEADNOTE

Unit No. IV of the H ndustan Machi ne Tool's, a public 'sector
undert aki ng, was started at Kalamassery, in Kerala in '1963.
Production and sale at this Unit started in 1965-66. In an
industrial dispute referred to the National Tribunal at
Cal cutta the worknen of Unit No. LV claimed bonus” for the
years 19 3-64 to 1966-67 at the sanme rate as was paid in
Units Nos. 1 and 11 and the Watch Factory of the HMT. at
Bangal ore. It was contended by the worknen of Unit No. IV
that bonus was payable on the basis of the consclidated
accounts of all the Units of the HMT. The National
Tri bunal held that bonus for the year 1963-64 was payable to
the workmen of Unit No. IV at the same rate-as in Units Nos.
1 and 11 and the Watch Factory at Bangal ore, but no bonus
were payable to themfor the years 1964-65 1966-67. In
appeal to this Court by special leave it wits contended on
behal f of the worknmen of Unit No. |V (appellants) (i) /that
m ni mum bonus was payable to the appellants for the /years
1964-65 to 1966-67, Under s., 10 of the Payment “of ' Bonus
Act, 1964 and in applying s. 10 the provisions of \'s. 16
could not be taken into consideration: (ii) that the H MT.
had in fact maintained a consolidated account for all its
Units and the claimof the nmanagenent that separate profit
and | oss accounts were naintai ned was fal sely nade to def eat
the rights of the workmen. The nanagenent, by |eave of the
Court chall enged the finding of the Tribunal that bonus was
payable to the appellants for the year 1963-64.

HELD : (i) The Tribunal was right in holding that the
appel l ants were not entitled to any bonus for the year 1964-
65 to 1966-67.

(a) Though section 10 has not been nmade subject to section
16 the two provisions will have to be read harnoniously so
as to give effect to the purpose of the Act. Section 10
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will apply to all those units, which are otherw se bound to
pay bonus, irrespective of the fact whether the units nmake
profit or loss. Section 16 has to be read as an exception
to section 10.

Section 16(1) gives a total exenption to the establishments
in the circunmstances nentioned therein from paynent of bonus
Whi ch includes the m ninum bonus also. Wen the section
says that an enployee of the establishnment referred to in
section 16 shall be entitled "to be paid bonus under this
Act" only if the conditions mentioned therein are satisfied,
it isidleto contend that, notwithstanding the exenption
granted wunder section 16, the establishment referred to
therein is sill bound to pay m ni mum bonus.

If section 16(1) applies, section 10 will not entitle an
enpl oyee to get even the mnimum bonus under section 10.
Therefore the contention of

851
the appellants that in any event, the m nimum bonus under
section 10° ~ought to have been awarded, could not be
accepted.. [861 E-H|
Alloy Steel Project v. The Wrkmen, 1971 3 S.C R 629,
referred to.

(b) In this case Units 1 and 11 al one have always been
treated together ,for the computation of bonus. Al  the
other three Units /and the Watch Factory at Bangal ore have
each been treated /separately and each of  them has been
havi ng a separate bal ance-sheet and profit and | oss account.
This is the evidence on record which has been  accepted by
the Tribunal. There was no reason to differ. from this
finding. As Unit No. IV.is adifferent establishnent com ng
under the proviso and not falling under the exception to the
proviso to section 3, the main part of section 3 wll not
assist the appellants. Therefore the exenption clained
under section 16(1) by the managenent for 1964-65 to, ' 1966-
67 in respect of Unit No. IV, has been correctly acceptedly
the Tribunal, [863E-Q

Delhi doth & General MIIs Co. Ltd. v. Worknen, [1972] 1
S.C R 594, referred to.

(ii) The Tribunal missed certainitens of evidence and
proceeded on the wong assunption that profit bonus for the
year 1963-64 was paid to the workmen of the Units on the
basis of the Full Bench Fornmula. Hence the direction of ~the
Tribunal that profit bonus was to be paid to Unit No. 1V as
was paid to the Units at Bangalore was clearly erroneous.
Even otherwise the finding of the Tribunal-that all the
Units Were treated as part of one establishment for purposes
of bonus for the year 1963-64 was al so erroneous. For the
above reason,. the direction of the Tribunal for| payment of
bonus for the year 1963-64 to Unit No. IV nmust be set aside.
[ 865E]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON Cvil Appeal ' No.
389 of 1970.

Appeal by special |leave fromthe award dated April, 16, 1969
of the National Tribunal, Calcutta in Ref. No. NT-6 of
1967 published in the Gazette of India dated May 10, 1969.
N. Sreekantan Nair, appellant No. 1 in person

U mla Kapoor and K. Bansal for appellant No. 2.

G B. Pai, P. P. Bopanna, K. N Bhatt and M M Kshatriya,
for respondents Nos. 2 to 7.

Anbrish Kumar and M V. Coswani, for respondent No. 1. The
Judgnent of the Court was delivered by
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VAI DI ALI NGAM J. This appeal by special |eave by the workmen
of the H ndustan Machine Tools, Unit, |1V, Kalamassery, 1is

directed against the award dated April 16, 1969, of the,

National Tribunal at Calcutta in Reference No. NT 6 of

1967, holding that the appellants are not entitled to any

bonus for the years.. 1964-65 to 1966-67.

852

By order dated October 17, 1967, the Central Governnment made

a reference for adjudication of the disputes to the Nationa

"Tribunal in the foll ow ng manner
"Whereas the Central CGovernnent is of opinion
that an industrial dispute exists between the
enpl oyers in respect of the establishnents
specified in Schedule | and their worknmen in
respect. of the matters specified in Schedul e
11 hereto annexed and that the said dispute is

of such a nat ure t hat i ndustria
establi shnents situated in nore than one State
are likely to be'interested in, or affected

by, such di spute;

And, whereas the Central Governnent is of
opi ni on "t hat t he di spute  should be
adj udi cated by a National ’Tribunal

And, whereas the Central ' Governnent is of
opi nion that the said dispute is of such a
nature / that the H ndustan Machine Tools it
Pinjore and the H ndustan Machine Tools at
Hyderabad are likely to be interested in, or
af fected by, such di sputes.

Now, therefore,~ in exercise of the powers
conferred by section 7B, and sub-section (1A
and 5 of section 10, of the I.ndustria

Di sputes Act, 1947 (14 of 1947), the Centra
CGover nirent hereby -constitutes a Nat i ona
Tri bunal of Calcutta, of which Shri S. K. Sen
shall be "the Presiding Oficer, and refers
the said disputes to the said Nat'i ona
Tri bunal for adjudication and includes in that
reference, the Hindustan Mchine Tools at
Pinjore and the H ndustan Machine Tools at

Hyder abad.

SCHEDULE
(1) Hi ndustan Machi ne Tools, |, Bangalore.
(2) Hi ndustan Machi ne Tools |1, Bangal ore.
(3) Hi ndust an Machi ne, Tool s IV,
Kal amassery, Keral a.

SCHEDULEI |
(1) Vet her the demand of the workmen in the
Hi ndustan Machine Tools 1 and 11 at. Bangal ore
for paynent of bonus at the rate of 20 per
cent of their salary for the year 1966-67 is
justified? If not, to what quantum of | bonus
are they entitled ?
(2) VWhet her the workmen of the Hindustan
Machi ne Tool s at Kal amassery, Pinjode and

853

Hyderabad are entitled to any bonus and if so,
what shoul d be the quantum of such bonus ?
(3) Vet her the demand of the workmen of the
Hi ndustan Machine Tools 1 and 11 of Bangal ore
and of the Hindustan Machine Tools |V at
Kal amassery that the bonus should be cal-
cul ated on the basis of a consolidated Profit
and Loss Account for all the units and al
activities and not on the basis of Profit and
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Loss Account of the separate units and

separate activities is justified ?"
Al'though in Schedule | of the order of reference only the,
Units at Bangalore and Kalanassery were referred to
nevert hel ess, copies of the reference were sent by the
Central Governnent to the |abour unions of the Hi ndustan
Machine Tools Limted, Unit No. Ill at Pinjore (Haryana
State) and Unit No. V at Hyderabpd as also to the HMT.
Watch Factory at Bangal ore. The unions representing the
workmen of the five Units as well as the Watch Factory had
filed statements before the National Tri bunal . The
management s of these different Units had also filed
statenents opposing the clains of the unions.
Before the proceedings commenced, the National Tribuna
appears to have felt certain difficulties regarding the
scope of the reference. In respect of iteml1 of Schedule
11, the Tribunal ~felt~ a doubt whether it should also
consi der the question of bonus for any other year in respect
of Units 1 and 11 at Bangalore.” Simlarly the Tribunal felt
a doubt " as to what was the particular year for which the
claimfor -bonus is to be considered under item 2 of Schedul e
I1. This doubt arose because no year had been nentioned in
the reference under this item For the purpose of getting

clarification, the  Tribunal invited the views of all the
unions as well as/the nmanagenent. Al parties agreed that
when the reference was anbi guous or doubtful,. the scope of
the reference can be gathered fromthe pleadings of the
parties. Accepting the agreenent ~of the parties, the

Tri bunal found fromthe pleadings that the worknen of the
H ndustan Machine Tools, Units 1 and 11 at ~Bangal ore, had
been paid bonus at the rate of’ 20 per cent for the years
1964-65 and 1965-66. Therefore, it held that the claim of

these two Units wunder item| of Schedule Il has to be
considered only for the year 1966-67. Sinmilarly in @ respect
of item 2 of Schedule Il of the reference, the Tribuna
found that the workmen of Unit No. 111 at Pinjore  clainmed

bonus for the years 1963-64 and 1964-65 according’ to the
Full Bench Formula and for the years 1965-66 and 1966-67
under the provisions of the Paynment of Bonus - Act, 1965
(hereinafter to be referred to as the Act). Simlarly the
wor kmen of Unit No. |V

854
on the basis of bonus paid and payable to the Bangalore
wor knen. The worknen of Unit No. Vat Hyderabad cl ai ned.

bonus at 20 per cent for each of the years, 1965-66 and
1966-67. The worknmen of the Watch Factory, who were getting
bonus at the maxinumrate of 20 per cent, did not require
any further bonus to be paid. But that-Unit took up the
position that the contention of the various unions who  were
claimng annual bonus on the basis of the consolidated
bal ance sheets and profit and |loss accounts, should be
rej ected.

Havi ng crystallised the actual scope of the reference in the
manner i ndi cated above, the Tribunal proceeded to consider
the questions that arose for consideration. At this stage
it my be stated that the worknmen of Unit No. |V at
Kal amassery, the appellant before us, clainmed bonus for the
year 1963-64 and ,onwards on the basis of bonus paid and
payable to the Bangal ore workmen. It nust also be stated
that the claimof the appellants, as well as that of the
wor knmen of Units Nos. 1 and 11 at Bangal ore was for paynent
of bonus on the consolidated profit and | oss account of al
the units of the H ndustan Machine Tools Linited situated in
Bangal ore, Pinjore, Kalamassery and Hyderabad as well as of
the Watch Factory.
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In respect of item 1l of Schedule 11, the Tribunal held that
the worknmen of Units Nos. 1 and 11 at Bangal ore are entitled only
to the mninumbonus at 4 per cent under the Act and
that their claimfor paynent at 20 per cent of their salary
for the year 1966-67 has to be rejected. The Tri buna
answered itens Nos. 2 and 3 of Schedule 11 as follows :-
My answer to itemMNo. (2) is
The workmen of the Hindustan Machi ne Tools at
Kal amassery and Pinjore are entitled to the
same rate of bonus as is paid to the Watch
Factory and HMI 1 & 11 workmen during the year
1963-64. The factory 'at Hyderabad not having
been started by March 31, 1964, becones
disentitled to the provisions of pre Bonus
Act . Since during the Bonus Act period by
virtue of the maintenance of separate accounts
no branch or undertaking becomes entitled to
the prosperity of, the conmpany, the Hyderabad
is not entitled to any bonus at all under the
provi si ons of the Paynment of Bonus Act.
My answer toitemMNo. (3) is
The demand of the workmen of the Hindustan
Machi ne Tool s“'Ltd. 1 & 11 at Bangal ore and of
the
8 55
H ndustan Machine Tools  Ltd. No. IV at
Kal amassery that bonus shoul d be cal cul ated on
the 'basis of consolidated profit and |oss
accounts for all the units and for all the
activities and not on the basis of the profit
and |oss accounts of the separate units and
separate activities is justified, for the year
1963-64 only and not for the years 1964-65,
1965- 66 and 1966-67."
It may be stated that none of the worknen aggrieved by one
or other or all the findings of the Tribunal on itens 1, 2
and 3, excepting the worknen of Unit No. IV at Kal anassery,

have cone up in appeal. The net result of the above finding
so far as Unit No. |V at Kalamassery, which is the
appellant, is that its worknen are eligible for bonus for

the year 1963-64 at the sanme rate of bonus that ~has been
paid to the workmen of the Watch Factory and Units Nos. 1
and 11 at Bangalore for the said year. The worknen of Unit
No. IV are not entitled to claimbonus for the years 1964-65
to 1966-67 on the basis of the consolidated profit and | oss
accounts of all the Units of the H ndustan Machine Tool s but
only on the basis of the separate profit and 10ss account
maintained for Unit No. IV. After a consideration of. the
evi dence, oral and docunentary, the Tribunal held that the
said Unit was not entitled to any bonus at all for /these
three years.

The worknen of Unit No. 1V challenged the disallowance of
bonus for the vyear 1964-65 to 1966-67. At the tine of
granting special |eave, the counsel for the managenent,
respondents 2 to 7 herein, appears, to have represented that
there are certain findings recorded in the award which are
chal | enged by the managemnent . In view of this
representation, this Court passed an order on February 24,
1970, permtting the managenent to bring to the notice of
the |earned Judges hearing the appeal the various findings
whi ch the nanagenent proposes to chall enge provided notice
has been given to the worknmen concerned by putting them in
the statement of case. Accordingly the nanagenent has
raised in its statement of case, by- way of Cross-
objections, its grounds of attack on certain findings.
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Mainly two matters have been referred, nanely--
(1) the finding of the Tribunal that there
was functional integrality of all the wunits
for the period 1963-64 and the award in
consequence of bonus to all the units at the
rate that has been paid to Units Nos. 1 and
11, and
(2) the statement made by the Tribunal in
paragraph 25 of the award about paynent of
bonus to the Watch Factory enpl oyees.

856

These points have been pressed before us by the |earned

counsel for the managenent.

W will first take up the point regarding the disallowance

of bonus for the years 1964-65 to 1966-67 arising in the

union's appeal. M. N Sreekantan Nair, the President of
the Enpl oyees Federation, Appellant No. 1, has argued the
case in person on behalf of the appellants. It rmust be

stated to his credit that he has placed the case before us
as lucidly and candidly as possible. According to M. Nair
the finding of the Tribunal that the various units of the
H ndustan Machine Tools Limted located in the different
regi ons, are di fferent ~establishnents and t hat t he
managenent has been havi ng separate profit and | oss accounts
for each of these/'Units and that it is only on that basis
that bonus will have to be calculated, is erroneous.
According to M. Nair the managenent, with a viewto defeat
the legitimate rights of the workmen, have made it appear
that there are separate profit and 1 oss accounts naintained
for each of the Units, while in reality it is not so.
According to himit is onlya canouflage adopted by the
nmanagenent to circunvent the provisions of the Act. Even
assum ng that separate bal ance sheets and profit and |oss
accounts are namintained for each of the Units, he contended
that in |law the worknen of Unit-No. IV at Kal amassery are
entitled to the mninum bonus for these years under | section
10 of the Act. The reliance placed on section 16/ by the
Tri bunal for disallow ng such a claimis erroneous.
M. G B. Pai, |earned counsel for the managenent, on the
other hand, has referred to the material provisions of the
Act and also to the evidence on record in support of his
contention that the five Units in the different regions  and
the Watch Factory are all different entities having their
own profit and |oss accounts and balance sheets. The
managenent, according to the counsel, has not done any thing
to defeat the provisions of the Act. The counsel urged that
the view of the Tribunal that Unit No. IVis exenmpt from
payment of bonus for the years 1964-65 to 1966-67 based upon
section 16, 1is «correct. Section 10 also, the counse
pointed out, will not help the appellants.
The history of the H ndustan Machine Tools Limted-and the
establishnent of the five Units at Bangalore, Pinjore,
Kal amassery and Hyderabad as well as of the Witch Factory
has been very el aborately dealt with by the Tribunal in the
award. Nobody has rai sed any dispute regarding the various
matters referred to by the Tribunal. Therefore, we do not
propose to cover the ground over again. Fromthe evidence,
the following facts are also clear :-

The HMT. was incorporated in 1953. The Unit

1 in Bangalore was started in 1953, but

producti on and

857
sale began in 1956-57. No. 11 Unit of
Bangal ore  was started in  April, 1960.

Production and sale fromthat Unit started in
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May, 1961. The third Unit at Pinjore in
Haryana was started in May, 1962. Pr oducti on
and sale at that Unit started in the year
1964- 65. The 4th Unit at Kalamassery was
started in July 1963. Production and sale
started at that Unit from 1965-66. The 5th
Unit of the HMT. at Hyderabad was started in
May, 1964 and production and sale at that Unit
started in 1966-67. The Watch Factory at
Bangal ore was started in Septenber, 1961 and
i ndi genous production of watches started in
1963.

From what is stated above, it will be seen that Unit No. 4

at Kal anassery, with which we are concerned, was started in

July, 1963. But that Unit commenced production and sale of

its. articles only from1965-66. This aspect wll have
consi derabl e bearing when we consider the inpact of section
16. It is now necessary to refer to the material provisions

of the Act. The Act by virtue of section 1(4) applies to a
factory ‘or~ departnent in respect of the accounting year
conmenci ng. on any day in‘the year 1964 and in respect of
every subsequent accounting year. Therefore, there can be
no controversy that the periods with which we are concerned,
nanely, 1964-65 to 1966-67, are governed by the Act. The
terns 'enployees’, ’'enployer’, 'establishment in private
sector’ and 'establishnent in public sector’™ arc, defined in
clauses 13, 14, 15 and 16 respectively of section 2. Section
3 dealing with establishments, so as to include departnents,
undert aki ngs and branches, is as follows :-

Est abl i shnent s to i ncl ude departnents,
undert aki ngs and

br anches

3 "Where an establishnment consists of

di fferent departnents or undertakings or has
branches, whether situated in the same place
or in different places, all such departnents
or undertakings or ‘branches shall be treated
as parts of the sane establishnment  for the
pur pose of conputation of bonus under this Act
Provi ded that where for any accounting year a
separate bal ance-sheet —and profit ~and |oss
account are prepared and maintained in respect
of any such departnment or undertaking or
branch, then, such departnent or undertaking
or branch shall be treated as a separate
establishnent for the purpose of conputation
of bonus under this Act for that year, unless
such department or undertaking or branch  was,
i medi ately before the conmencenent of /that
accounting year treated as part
7-L797 Sup. C/73
8 58
of the westablishment for the purpose of
conput ati on of bonus."

Section 8 dealing with the eligibility for bonus is  as

foll ows
Eligibility for bonus

8. "Every enpl oyee shall be entitled to be
paid by his enployer in an accounting year
bonus, in "accordance with the provisions of

this Act, provided he has worked in the
establ i shnent for not |less than thirty working
days in that year."
Section 13 relating to proportionate reduction in bonus in
certain cases is as follows : -
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Proportionate reduction in bonus in certain
cases

13. "Where an enployee has not worked for
all the working days in any accounting year

the m ni mum bonus of forty rupees or, as the
case may be, of twenty five rupees, if such

bonus is higher than four per cent, of his
salary or wage for the days he has worked in
that accounting year, shall be proportionately
reduced. "

Section 10 dealing wth paynent of mnimm bonus runs

follows :-

Payment of ‘mi ni mum bonus

10. "Subj ect to the provisions of sections 8
and 13, every enployer shall be bound to pay
to every enployee in an accounting year a
m ni_mum bonus whi.ch shall be four per cent of
the salary or wage earned by the enployee
during the accounting year or forty rupees,
whi-chever is higher, whether there are profits
i'n the accounting year or not;

"Provided that ~ where such enpl oyee has not
conpl et ed fifteen years of age at t he
begi nni ng of the accounting year, the
provisions of this section shall have effect
in relation to such enployee as if for the
words "forty rupees", the words "twenty-five
rupees" were substituted."

We have earlier referred to sections 3 and 13 as section 10
is subject to those two sections. Section 11 provides for
paynment of the maxi num bonus of 20 per cent of the salary or
wages in the circunstances nmentioned therein. Section 16,

whi ch cont ai ns

859

speci al provisions with respect to certain establishnents,

is foll ows

Special provisions  with respect to/ certain
establ i shrments

16 (1) "Were an establishnent is newy set
up, whether before or after the conmmrencenent
of this Act , t he enpl oyees of such
establishnent shall be entitled to be paid
bonus under this Act only--

(a) from the accounting year in which the
enpl oyer derives profit from such
establishment; or

(b) fromthe sixth accounting year follow ng
the accounting year in which ‘the enployer
sells the goods produced or nanufactured by
him or renders services, as the case may be,
from such establishment,

whi chever is earlier

Provided that in the case of any such ' estab-
i shment the enpl oyees thereof shall not, save
as otherwise provided in section 33, be
entitled to be paid bonus under this Act in
respect of any accounting year prior to the
accounting year conmencing on any day in the
year 1964.

Expl anation 1 :-For the purpose of this
section. an establishnment shall not be deened
to be newy set up nerely by reason of a
change in its location, managenent, name or
owner shi p.

Expl anation 11---For the purpose of clause
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(a), an enployer shall not be deenmed to have
derived profit in any accounti ng- year
unl ess- - -

(a) he has made provision for that year’s
depreciation to which he is entitled under the
I ncome-tax Act, or as the case may be, under
the agricultural incone-tax |aw, and

(b) the arrears of such depreciation and
losses incurred by himin respect of the
establishment for the previous accounting
years have been fully set off against his

profits.
Expl anation  Ill.-For the purpose of clause
(b), sal e of t he goods pr oduced or

manufactured during the course of the tria
run of any factory or of the prospecting stage

of any mine or-an oil-field shall not be
: taken into consideration and where any
guestion arises

860

with regard to such production or nanufacture,
the decision of the appropriate Government,
made after giving the parties a reasonable
opportunity of representing the case, shall be
final and shall not be called in question by
any court or other authority.
(2) The provisions of sub-section (1) shall
so far \as may be, apply to new departnents or
under taki ngs or branches set up by existing
establ i shnents :
Provi ded that if an enployer in relation to an
exi sting establishnment consisting of different
departnents or undertakings or br anches
(whether or not in the same industry) set up
at different periods has, before the 29th My,
1965, been paying bonus to the enployees of
al | such departments or undertakings or
branches, irrespective of the date ‘on /which
such departments or undertakings or branches
were set up, on the basis of the consolidated
profits conputed in respect of all such
departnents or undertaki ngs or branches, then
such enpl oyer shall be liable to pay bonus in
accordance with the provisions of this Act to
the employees of all such. departnents or
undertaki ngs or branches (whether set up
before or after that date) on the basis of the
consol idated profits conputed as aforesaid.”
The only other section, which requires to be noted, is
section 20, which nmakes the Act applicable to establishnents
in public sector in certain cases. The Hindustan- Machine
Tools Ltd. is an establishment in public sector and there is
no controversy that by virtue of section 20, the Act applies

and it will be Iiable to pay bonus, if circunmstances justify
t he sane.
W wll now consider the contention of M. Nair that under

section 10 the Unit No. IV is bound to pay the m ni mum bonus
of 4 per cent for the years in question w thout reference to
any ot her circunstance. According to him the only
provi si ons, which have to be considered for applying section
10, are, as nentioned therein, the two provisions, nanely,
sections 8 and 13. The contention of M. Nair is that the
wor kmen of Unit No. |V satisfy the requirenents of sections
8 and 13 and, therefore, they are, as of right, entitled to
get the mnimm bonus. M. Nair further urged that a
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reference to section 16 is absolutely immterial for the
purpose of considering the applicability of section 10.
Section 16, according to him will come into play only when
the worknmen cl ai mbonus at a rate higher than the mi ni mum of
4 per cent provided under section 10. Thi s aspect,
according to him has not been at all considered by this
Court, when dealing with section 16 of the Act.

861

A readi ng of section 10, isolated fromthe other provisions
of the Act, nay appear to |l end support to the contention of
M. Nair that an enployee, if he satisfies the requirenents
of sections 8 and 13, will be entitled to get the m nimnmm
bonus. No doubt, M. G B. Pai, learned counsel, has
pointed out that the enployees of Unit No. IV do not even
satisfy the requirenents of sections 8 and 13. That apart,
though section 10 has not been nade subject to section 16,

in our opinion, the two provisions will have to be read
har moniously so as to give effect to the purpose of the Act.
Section 10 wll _apply to all those wunits, which are

ot herwi se bound to pay bonus, irrespective of the fact
whet her the units make profit or incur loss. Section 16, in
our opinion, has to be read as an exception to section 10.
In particular, it will be noted that section 16(1), after
referring to an establishnment newy set up, whether before
or after the comencenent of the Act, 'states that ",the
enpl oyees of such establishnent shall be entitled to be paid
bonus under this Act only...... It cannot be controverted
that paynent of even the mni mum bonus under section 10 or
bonus upto the nmaxinum of 20 per cent, as per section |11,
will both be "paynent of ~bonus wunder this Act", as
contenplated by section 16. Simlarly, eligibility for
bonus under section 8 "in accordance w th the provisions of

this Act", <can be related only to those cases where the
bonus is payable either under section 10 or under | section
11. Section 16(1) gives a total  exenption to t he

establishnents in the circunmstances nentioned therein from
paynment of bonus which include the mni num bonus al so. Wen
the section says that an enployee of the establishnent

referred to in section 16 shall be entitled "to be paid
bonus under this Act" only if the —conditions mentioned
therein are satisfied, it is idle to contend that, notw th-
standing the exenption granted under section 16, the
establishnent referred to thereinis still bound to pay a
m ni mum bonus. No doubt that liability to pay the mininum
bonus, at any rate, will certainly attach itself to the
particul ar establishnment, if one or other of the conditions
mentioned in sub-clauses (a) or (b) of section 16(1) come

into play. Under such circunstances, it will be open to an
enpl oyee to claimnot only the m ni mum bonus but al so bonus
at a higher rate wupto the nmaximumof 20 per cent, if
circunstances permt. M. Nair is no doubt right- in his

contention that section 10 has not been referred to by this
Court, when dealing with section 16. The reason for ' such
non-consi deration is because no such argunment, as is now
pl aced before us, appears to have been raised before this
Court. Now that such a contention has been raised, we have
dealt wth it. According to us, if section 16(1) applies,
however, hard the result may be, section 10 will not entitle
an enpl oyee to get even the m ni mum bonus under section 10.
Therefore, the, contention of
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M. Nair that in any event the m ni num bonus under section
10 shoul d have been awarded, cannot be accepted.

In this connection we may also refer to the decision of this
Court in Aloy Steel Project v. The Wrkmen(l). The
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guestion was whether the Alloy Steel Project, which was
started in 1961 and went into production in 1964-65 and did
not earn profits upto 1967-68, was |iable to pay bonus at
the mnimum rate under the Act for the year 1965-66. On
behal f of the Alloy Steel Project, exenption from payment of
bonus was claimed under section 16(1) of the Act on the
ground that it was a new establishnent and had not rmade

profits. This Court held that the said Unit was not |iable
to pay even the m ni mrum bonus, as clainmed by the worknen, in
view of the provisions of section 16(1) of the Act. It is

no doubt true that there is no reference in this decision to
section 10, That is why we have stated earlier that a
contention, simlar to that advanced by M. Nair, was not
rai sed before this Court.

The next question that arises for consideration is whether
the Tribunal was justifiedinrejecting the claimfor bonus
for the years 1964-65 to 1966-67. W have already referred
to the fact that Unit No. IV was started in July 1963, but
production and sale started only from 1965-66. Ther ef or g,
the question is whether it is liable to be treated as part
of the establishment of H MT. under section 3 or whether it
is entitled to exenption frompaynment of bonus under section
16. W have already extracted section 3. It is to be noted
that the principal” part of section 3 lays down that
different departnents or undertakings or  branches of an
establishnent are to be treated as parts of, the sane
establ i shnent for the purpose of conputation of bonus under
the Act. Fromthe main provision an exception s carved out
by the proviso and there is afurther exception to the
proviso itself. The sum and substance of section 3 is that
an establishnment initially takes in all establishnments,
undert aki ngs and branches for the purpose of conputation of
bonus. But if, in respect of any departnent, undertaking or
branch separate bal ance sheet |and profit and | oss | account
are prepared and nmi ntai ned for-any accounting year,  then
for that particul ar year; conputation of bonus shall. be by
treating it as a separate establishment. But this will be
subject to a further exception that inmediately before the
conmencenent of that accounting year, nanely, the accounting
year in which a separate bal ance sheet and profit and |oss
account is prepared and maintai ned, such a departnent _or
undertaking or branch has not been treated as part of the
establishnent for the purpose of conputation of bonus. In
this , case Units 1 and 11 al one have been always treated
together for the purpose of conputation of bonus. ALl the
other three Units and

(1) [21971] 35. C. R 629

863

the Watch Factory at Bangal ore have each been treated  sepa-
rately and each of them has been having a separate bal ance
sheet and profit and | oss account. This is the evidence on
record, which has been accepted by the Tribunal. W see no
reason to differ fromthis finding.

The Controller of Finance of the management, MN 1, has given
in detail the various dates when these several wunits were
started and production and sal es began. He has deposed t hat
HMT. Units Nos. 1 and 11 at Bangal ore were alone treated
as one for the purpose of maintenance of accounts and that
HMT. Units Nos. 111, 1V and V and the Watch Factory were
al |l having separate and i ndependent profit and | oss accounts
and bal ance sheets. This practice has been followed from
the inception of the different Units. A consolidated
bal ance sheet and profit and | oss account was only being
prepared for the purpose of the Conpanies Act. There is no
evidence that any of the units or undertakings fell wthin
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the exception to the proviso in section 3 and that in such
br anches, i mediately before the comencenent of t he
accounting year 1964-65, separate bal ance sheets and profit
and | oss accounts for purposes of conputation of bonus were

prepared and maintained. |If that was the case, it may well
be stated that the appellant-unit was treated as part of the
establishnent, in this case the HMT., for purposes of
conputati on of bonus. In fact the evidence of MW1 is that

no profit bonus was ever paid to any of the enployees of
even HMT. Units Nos. 1 and 11 prior to 1964-65. Wat was
paid was only production bonus on the basis of individua

per f or mance. Section 3 is the key to the Act, as it fixes
the property which is to provide the allocable surplus for
the distribution of bonus in ternms of the Act. As the

different Units in this case had been treated separately for
the purpose of conputation of bonus and separate bal ance
sheets and profit and loss accounts had been prepared in
respect” thereof, the Units will not lose their separate
identity as establishnments because of the main provision of
section. 3 (see Delhi Coth & General MIls Co. Ltd. .
Wor knen( 1). As Unit No. 1Vis a different establishment
comi ng under the proviso and not falling under the exception
to the proviso to section 3, the main part of section 3 wll
not assi st the appellants.

Then the question i's regarding the applicability of section
16. The evidence of' MW 1, which has been accepted by the
Tribunal, is to the effect that Unit No. |IV-was started in
July 1963 and production and sal e comrenced only from 1965-
66. Section 16(1) grants exenption from paynent. of bonus to
establishnments newy set wup for a period of 'six years
foll owi ng the accounting

(1) [21972] (1) S. C R 594.

8 64

year in which the goods produced or nanufactured are sold
for the first tine and, in the alternative, upto the year
when the new establishnment results in profit, whichever is
earlier. Unit No. IVis to betreated as an establishment
newly set up, as contenplated under section 16(1). If so,
the exenption clained would be fully justified because the
contingency contenplated under subclause (a) or (b) of
section 16(1) has not happened during the relevant years,
1964-65 to 1966-67. Even if Unit No. IV is considered to be
a new departnment, wundertaking or branch set wup by the
exi sting establishment, nanely, the Hi ndustan Machine Tools
Ltd., section 16(2) makes the provisions of sub-section (1)
apply to such units. The proviso to sub-section (2) of
section 16 does not stand in the way of the nanagement’s
claim for exenption because there is no evidence that for
any year, after Unit No. IV was set up, bonus was paid to
the enpl oyees of all the Units on the basis of consolidated
profits of all such Units. |In fact the evidence,  as we.
have already stated, is contra. No doubt it is in evidence
that the enpl oyees of the Head Ofice have been treated at
par wth the enployees of Units 1 and 11 at Bangal ore. In
the case of the Head Ofice, calculation of bonus on the
basi s of consolidated accounts is justified; but that does
not affect the principle to be applied to the separate units
for which separate accounts, separate bal ance sheets and
separate profit and 1o0ss accounts are naintained. The
proviso to sub-section (2) of section 16 will cone in the
way of the managenent only if bonus is paid in any year to

the enployees of all the Units on the basis of the
consol i dated accounts. That is not the evidence in this
case. We may al so state that the evidence in this regard

has been very el aborately considered by the Tribunal and we
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agree with the conclusions arrived at by it. Therefore, the
exenption claimed under section 16 (1) by the nanagenent for
the years 1964-65 to 1966-67 in respect of Unit No. IV, the
appel l ant, has been correctly accepted by the Tribunal
This disposes of the points raised by the appellant in the
appeal

We have already referred to the perm ssion granted by this
Court by its order dated February 24, 1970, to t he

respondents to attack certain findings. Accordingly the
respondents have attacked two of the findings recorded by
the Tribunal which we have set out earlier. For the

accounting year 1963-64, which is the pre-Bonus Act period,
the direction of the Tribunal is that Unit No. [V, the
appellant, is to get bonus on the basis of the consolidated
profit and | oss accounts of all the Units in the sanme nanner
as was paid to the Watch Factory and HMT. Units Nos. 1
and 11 for the said year. The Tribunal has recorded a
findi ng that during this period there was wunity of
owner shi p, nmanagenent and control and also functiona
i ntegrality and,
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therefore, all the Units as well as the Watch Factory have
to be termed as one establishnent and bonus will have to be
cal cul ated according to the Full Bench Formula on the
consolidated profit and |Ioss accounts of  all the Units.

This finding is attacked by M. G B. Pai, |earned counse
for the respondents. But it is not necessary for wus to
consider the correctness or otherwise of this finding in
view of the fact that we are accepting another contention of
his relating to this year. According to the|learned counse
the evidence that has been accepted by the Tribunal itself,
clearly shows that there was no profit bonus paid prior to
1964-65 to either HMT Units 1 and 11 or the Watch Factory
in Bangalore. It was only fromand after 1964-65 that bonus
was paid to those Units in accordance with the Act. M.
Pai’s contention is supported by the evidence of MNW1. From
the evidence of this witness it (is clear that no profit
bonus was paid to the above Units prior to 1964-65 and what
was paid was only production bonus based on- individua
performance. Apart fromthe evidence of this wtness, there
is also an agreement Ext. 3 dated August 10, 1962, between
the managenent and the workmen of Units Nos. 1 and 11 at
Bangal ore. That agreenent provides for payment of deferred
annual bonus. The quantum of such bonus as well~ as the
circunstances under which it is to be paidto each worker,
has al so been detailed in the said agreement. The Tri bunal
unfortunately, mssed these itens of evidence and has
proceeded on the assunption that profit bonus for the  year
1963-64 was paid to the worknen of these Units on the  basis
of the Full Bench Formula. This reasoning is erroneous.
Hence the direction of the Tribunal that profit bonus is to
be paid to Unit No. IV, as was paid to the Units at
Bangal or e, is clearly erroneous, as it is totally
unwor kabl e. Even otherw se the finding of the Tribunal that
all the Units were treated as part of one est abl i shnent
for purposes of bonus for the year 1963-64, is also
erroneous. For the above reasons, the direction of the
Tribunal for paynent of bonus for the year 1963-64 to Unit
No. IV has to be set aside.

The second finding that has been attacked by M. Pai is the
statenment, contained in paragraph 25 of the award that, it
appears fromExt. A(2), the balance sheet and the profit
and |oss account for the year 1963-64, an anount of Rs.
18, 80,902/ - was paid as bonus to the enpl oyees of the Watch
Factory and Units Nos. 1 and 11 at Bangalore. A persona
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of the entry in Ext. A(2) shows that the particular entry
regarding this amount relates to paynents nmade to Units Nos.
1 and 11 and not to the Watch Factory. It will be seen that
no cl ai mwhat soever was put forward before the Tribunal by
the worknen of the Watch Factory. W have already referred
to the stand taken by the workmen of the
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Watch Factory, who were getting bonus at the nmaxi num rate,
that they wanted the claimof the other unions for bonus on
consol i dat ed bal ance sheets and profits and | oss accounts to
be rejected.

In the result the appeal is dismssed. The finding recorded
agai nst the managenent on the points referred to above are
al so set aside. The position will be that the claimof the
appel lant, Unit No. |V, for paynment of bonus for the years
1963-64 to 1966-67 will stand rejected. There will be no
order as to costs

G C Appeal dism ssed
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