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This Appeal is against a Judgnent dated 20t h Septenber,
1990. Briefly stated the facts are as foll ows:

Sonetime in 1899 one Shri Singam Chetty Vakulabharanam
Chetty registered a Deed of Settlenent.  For the purposes of
this Appeal Cause 7 of this Deed of Settlenment is relevant.
It reads as follows:

" 7. From the rents of |anded properties from which
incones are derivable and fromthe interest and other
i ncomes, the charges for the repair of houses and | anded
properties, taxes, etc., establishnment and other expenses,
the permanent expenses nentioned in list E and the expenses
mentioned in list G shall be deducted every year, -and out of
the bal ance noney, 20 per cent, shall be held in reserve and
the residue shall be utilized fromyear to year as the
Trustees deemfit, for the repair of the houses of Tengal a
Vai shnavas, devotees ascetics, pious nmen, preachers and the
poor, who live in Vaishnava sacred pl aces and other sacred

pl aces, their f ood, educati on, t hr ead i nvestiture,
marriages, and for the education of the poor and the young
anmong us Vaisyas. |If, however, the incone be less than the
expenses nentioned in the said lists E and G such deficiency
shall be net fromthe reserve of 20 per cent, set apart in
previous years and even if that reserve be exhausted all the
other itenms of expenses for charity, etc., except the
expenses for the worship of the famly idols and for
| ectures shall be adjusted fromtine to tine according to

the incone."

List E contained various donations of specific anounts,
some of which were of a religious character and the others
of secular and charitable character. List G contained
donations to individuals. On 10th Decenber, 1947 the
Endownent Board passed an Order under Section 77 of The
Hi ndu Religious and Charitable Endownents Act, 1927.
(hereinafter <called the Act). The Oder was to the effect
that 50 per cent of the income of the Trust should form
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religi ous endowrent to which the provisions of the Act woul d
apply. Section 77 of the said Act reads as foll ows:

"T7. (1) Where an endowrent has been made or property
given for the support of an institution which is partly of a
religious and partly of a secular character or for the
performance of any service or charity connected therewth,
or

wher e an endowrent rmade or property gi ven is
appropriated partly to religious and partly to secul ar uses,
the Board may notw thstanding anything contained in the
Madras Endownents and Escheats Regul ation, 1817, determ ne
what portion of such endownent or property or of the incone
therefrom shall be allocated to religious uses. Such
portion shall thereafter be deemed to be a religious
endowrent and its administration shall be governed by the
provisions of this Act.

(2) Any party affected by an order under sub-
section (1) may within such tine as may be prescribed
apply to the court to nodify or set aside such order but,
subject to the result of such application, the order of the
Board shall be final."

No application was nade to any Court to nodify or set
aside this Order. | Thus the Order becane final

In 1951 the Act was amended. In the amended Act,
Section 57(g) was in terns identical to the old Section 77.

As in spite of the said Order the Appellants  had not
conplied with the directions in the said Order, a notice was
issued to themon 15th March, 1952. The Appellants then
filed Application No. 75 of 1952 before the Deputy
Conmi ssi oner . The prayer in this Application reads as
fol |l ows:

"(8) It is therefore prayed that the Deputy Conmi ssioner
be pleased to hold that the endownents covered by the trust
woul d not cone under Section 57 (g) and that the petitioner
be permtted to administer and carry out the endowrents in
the trust deed as per provisions nade therein and the
directions nade in the order of the Deputy Conm ssioner
dated 15-3-1952 be nodified in the Iight of the provisions
of the present Act and in view of the representation
af oresaid. "

The Deputy Conmi ssioner by his Order dated /13th
Septenber, 1952 held that the directions given by him on
15th March, 1952 were in pursuance of the Order dated 10th
Decenber, 1947. It was held that that order had becone
final. It was held that the only remedy of the Appellants,
if any, was to file a Petition to the Governnent under
Section 103(b) of the Act.

The  Appellants then filed an Application to the
CGovernment under Section 103(b). By an Order dated 2nd
January, 1954 that Application was rejected as being
ti me-barred. It was, however, nentioned that the Deputy
Comm ssioner could be noved afresh for an Oder wunder
Section 57(g) of the Act.

The Appellants then noved the Deputy Conm ssioner under
Section 57 (g) by way of Application No. 55 of 1954. Even
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in this Application no challenge was made to the Order dated
10t h Septenber, 1947. The only prayer was as foll ows:

" (14) The Petitioners therefore pray that this Hon' ble
Deputy Conmissioner wll be pleased to hold (a) that the
charities enunerated in question in question in Schedule "E"
to the trust deed have to be carried out with the anpunts
provided for therein, to be adjusted if need be at the
di scretion of the trustees in the contingencies set out in
para 7 of the Trust Deed, and (b) to declare that the
endowrents do not cone within the perview of Sec. 57(g) and

that the allotnment of 50 per cent of the incone is illega
and do not binding upon the trust and to pass such further
or other orders as ~are ' just and necessary in t he

ci rcunst ances.

By ~an Order dated 25th June, 1954 the Application was
di sm ssed on that ground that the Deputy Commi ssioner had no
power to sit in Appeal over an order passed by the earlier
Boar d. An__Appeal against this Order was dism ssed by the
Commi ssi oner on 27th Cctober, 1954.

The Appellants then filed Suit No. 245 of 1955 in the
Cty Civil Court at Madras. In this Suit they prayed that
the Oder dated 27th COctober, 1954 be set aside as it was
ultra-vires the H ndu Religious and Charitable Endownents
Act, 1951. This Suit was decreed on 20th Novenber, 1959.
The Comm ssioner filed an Appeal before the High Court of
Madras. By a Judgnent dated 5th-August, 1969 the Appeal was
all owed and the Suit was disnmissed. |In this Judgnent it has
been held that the Deputy Commi ssioner was right  when he
hel d that he had no jurisdiction to sit in-an Appeal over an

order passed by the earlier Board.” It was held that ' Oder
had becorme final. It was held that the question whether or
not there was outright devol ution of property for religious
and secul ar purposes was not free fromdoubt. It was held

that in 1947 a bonafide dispute had arisen. The  Judgnent
ends with the follow ng observations:

"W are not nmentioning any opinion as to whether the
plaintiffs can agitate for their relief —in independent
proceedi ngs for vacating the order of the Board. It will be
open to themto take appropriate proceedings for the purpose
if they are so advised."

Basi ng their case upon these observations the Appellants
then filed Suit No. 32 of 1970 praying for an injunction
against the Board frominterfering with the Trust, its
adm nistration and control, either by thenselves ~or/ from
their Oficers under the provisions of the Tam | Nadu Hi ndu
Rel i gi ous and Charitabl e Endowrents Act, 1959 or the earlier
Act s. An injunction was al so prayed agai nst defendants on
that ground that the previous Acts of the defendants were
void and without jurisdiction. Thus now, for the first
time, in an indirect method, the Order dated 10th Decenber,
1947 was being challenged. To be noted that it had al ready
been held by the earlier Division Bench, in its Oder dated
5th August, 1969, that a bonafide dispute had existed in
1947. It had also been held that the Order dated 10th
Decenber, 1947 had becone final. The earlier D vision Bench
had thus held that the Order of the Board dated 10th
Decenber, 1947 was with jurisdiction

The | earned single Judge thus dismssed the Suit on 10th
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Sept enber, 1979. The Appeal as against that Judgnment was
di smssed by the inpugned Judgnent dated 20th Septenber,
1990.

M. Pari kh assailed the Orders on the ground that the
Order of the Board dated 10th Decenber, 1947 was wi t hout any
jurisdiction. He submitted that the Board could only have

passed an order provided Section 77 of the 1927 Act was
appl i cabl e. He submitted that for Section 77 to becone
applicable there should be an endowrent nmade or property
given for support of an institution which was partly of a
religious and partly of ‘a secular character. He submtted
that in this case there was no endownent to any particular
institution. He submtted that therefore Section 77 did not
at all apply and the Board had no jurisdiction

It ~was next submitted that in any event the Deed of
Settl enment nade specific contributions for specific
pur poses. It was submitted that where specific endowrents
have been made for specific purposes Section 77 would not
apply. It was subnmitted that Section 77 would only apply if
an general endowrent was tmade or property given and that
endowrent or property was used partly for religious and
partly for secular purposes. It is submtted that for this
reason al so Section 77 would not apply.

The challenge to Order dated 10th Decenber, 1947, rmade
at such a bel ated stage, could only be sustained provided
the Oder was without jurisdiction. The question whether
the Order was without jurisdiction had already been deci ded
agai nst the Appellants by Order dated 5th August, 1969. The
first portion of Section 77 undoubtedly talks about an
endowrent rmade or property given for support | of an
institution. But that is not the only provision. Secti on
77 also applies when an endownent i's nade or property given
partly to religious and partly to secul ar uses. C ause 7 of
the Trust Deed and List E show that endowrents have been
nmade and property given partly for religious and partly for
secul ar uses. It, therefore, could not be said wth
absolute certainty that Section 77 did not apply.” If there
was a dispute as to whether Section 77 applied or not then
the Board coul d decide the question and pass an Order. It
did so on 10th December, 1947. Such an Order would be -one
which was passed with jurisdiction. As the sane was not
chall enged within the tine provided it becane final as
agai nst the Appell ants.

It was next submitted that as specific endowrents had
been nmde for specific purposes, the Oder dated 10th
Decenmber, 1947 was hit by Article 26 of the Constitution
It was subnitted that neither the Board nor the Court could
vary the intention of the settlor and sanction a deviation.
In support of this submission reliance was placed on the
cases of Goda Rao v. State of Madras reported in AIR 1966
SC 653 and Ratilal v. State of Bonbay reported in AIR 1954
SC 388.

There can be no dispute with the general proposition
that the intention of the settlor cannot be varied.
However, in this case there is no variation or deviation
from the intention of the settlor. Al that has been done
is that the provisions of the Act have been applied and the
percentage which has to be used for religious purposes have
been | aid down.
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