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CASE NO. :
Appeal (civil) 7305 of 2005

PETI TI ONER
Prasad Technol ogy Park Pvt. Ltd.

RESPONDENT:
Sub Registrar & Os.

DATE OF JUDGVENT: 08/12/2005

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of SLP (Civil) No. 16313 of 2004]

S.B. SINHA, J:

Leave granted.

Wet her execution of a suppl enentary agreenent entered into by and
bet ween t he Appellant and the Third Respondent herein would anmount to a
transfer so as to attract stanp duty payable in terms of Article 5(d) of the
Schedul e appended to the Karnataka Stanp Act, 1957, consequent upon the
change of the nane of the erstwhile conpany to the Appellant Conpany is
the question involved in this appeal

The basic fact of the natter is not in dispute. One "Prasad Garments
Pvt. Ltd." was a company registered under the Conpanies Act, 1956. On or
about 05.03.1999, it entered into alease-cumsale agreement with the Third
Respondent herein upon paynent of ‘prem um of a sum of Rs. 14,49, 453,
whi ch anmounted to 99% of the tentative cost of the'land and one yearly rent
of 966/- for a period of el even years conmputed from 25. 06. 1997. The
nane of the said conmpany, however, was changed to "Prasad Technol ogy
Park Pvt. Ltd."

The Appel |l ant presented the said instrument for registration before the
First Respondent herein on a stanp paper of Rs.100/-. The First Respondent,
however, was of the opinion that the stanp duty on the total amount of the
original |ease deed as mentioned in the | ease deed dated 05.03.1999 was
required to be paid. |In response to a notice served in this behalf on the
Appel I ant, a show cause was filed contenting that the suppl enentary
agreenment is nerely a deed of rectification. The said contention was,
however, rejected by the Deputy Conm ssioner of Stanps by an order dated
26. 10. 2000, hol di ng

"As per the above said amendnent, the original
docunent, since the changes in the |egal effect of the
i nstrunment and hence the Suppl enentary agreenent
docunent in question subjected to the entire materia
alteration. |In this regard, it held in the sinilar cases in
AIR 1939 Cal. 181, AIR 1936 Rang. 136, 50 LW 746
(1939) 2 M.J 683, the honourable courts held (recorded
in the Krishnamurthy’s Indian Stanp Act, or VII
Edition’s page 133 in Note 9). Therefore, in the present
"Amendrment or Suppl enentary Agreenent”, it is opined
that the Fixed Deposit and annual rent as per Appendi X
5(d), it is required to pay entire stanp fee. Hence, the
fol |l owi ng order
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ORDER

No. DR. I /47/00-01 Dat ed 26. 10. 2000

Taken into consideration of all the above said
points, | the Deputy Conm ssioner of Stanps, exercising
ny power vested under Section 39 of the Karnataka
Stanps Act, 1957, the present Document of
"Suppl enentary Agreenent" vide P.24/2000-01 dated
5.3.99 original docunent of Lease-cum Sal e Agreenent
nentioned Fi xed Deposit of Rs.14,49,593.00 and Annua
rent of Rs.966-00 totaling to Rs.14,50,559.00 as per the
Appendi x 5(d) has to pay Stanp fee of Rs.1,45,100.00
along with fine of Rs:5.00, totaling to Rs.1, 45, 105.00
hereby directed to make paynment."

Aggrieved by and dissatisfied therewith, a wit petition was filed by
the Appellant before the Karnataka H gh Court, which cane to be disnissed
by reason of an order dated 11.08.2003 passed by a | earned Single Judge
opi ni ng

"\ 005But unfortunately for the petitioner the supplenentary
agreement sought to be registered as entered- into

bet ween the 3rd respondent Lessor and the petitioner

Lessee with the terns of the | ease being the sane as had
been in the earlier |lease deed that had coneto be

executed in favour of the petitioner-conpany inits earlier
nane as evidenced by the agreenent dated 5th March

1999. These terns are sought to be incorporated into the
subsequent agreenment which is known as suppl enentary
agreenent dated 24th April, 2000\005"

The Appellant herein preferred an intra court appeal there-against,
whi ch was al so dism ssed by the inmpugned judgnent, stating

"In the instant case, earlier the nane of the
appel | ant - Conpany was Prasad Garnments Pvt. Ltd.,
whi ch is now changed to Prasad Technol ogy Park Pvt.
Ltd. On account of change of name of the Conpany, a
suppl enentary agreenent was entered into betweenthe
M s Karnataka | ndustrial Areas Devel opnment Board and
the appel |l ant - Conpany. So far as the argunent of non-
payment of stanp duty is concerned, the same is not
acceptable. It cannot be said that the suppl enentary
| ease agreenent is also an instrunent under which the
appel | ant - Conpany cl ains certain | easehold rights from
the Board, and therefore, it is liable to pay the stanp duty
and cannot escape paynment of stamp duty. The |earned
Si ngl e Judge having found no illegality in the order of
the 2nd respondent, considering the material on record
and case laws relied on, by a detailed order, has
dism ssed the wit petition

In our view, the appell ant-Conpany cannot escape
its liability to pay the stanp duty under the
suppl enentary agreenent since there is transfer of
interest in the Conpany, which the appellant-Conpany
can cl ai munder the 3rd respondent\005."
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M. S. K. Kul karni, the | earned counsel appearing on behalf of the
Appel l ant, at the outset, drew our attention to the definition of instrunment as
contained in Section 2(1)(j) of the Karnataka Stanp Act, 1957 and woul d
submit that having regard to the fact that no el ement of transfer was invol ved
in execution of the said supplenentary agreenent, Article 5(f)(i) of the
Appendi x appended thereto would be attracted and not Article 5(d) thereof
as has been held by the Deputy Conmi ssioner of Stanps.

M. Sanjay R Hegde, the | earned counsel appearing on behalf of the
First and Second Respondents, on the other hand, would subnmit that having
regard to the fact that the nature of business of the conmpany was al so altered
i nasmuch as whereas by the earlier instrunent the dem se of the prem ses
was made only for the purpose of nmanufacture of readynade garnents and
| eat her garnments, the | essee now has been permitted to establish a software
park; the instrument in question nust be held to be one of |ease. CQur
attention, in this behalf, has been drawn to clauses 2(n) and 2(q) of the
original deed of |ease, which are as under

"2(n) ~ To use the denised prem ses only for the
pur pose of Manuf acture of Ready Made Garnents or
Leat her Garnments factory/industry and not to use the
deni sed prem ses or any part thereof for any other
pur pose nor for the purposes of any factory which may
be obnoxi ous, or offensive by reason of em ssion of
odour, liquid ’'effluvia', dust, snpoke, gas, noise
vi brations or fire hazards.

2(q) The Lessee shall not alienate the deni sed
prem ses or any part thereof or the building, that may be
constructed thereon during the period of |ease. The
Lessee may nortgage the right, title and interest in the
denmi sed prem ses in favour the Governnent of
Kar nat aka or the Central Governnent or Corporate
bodi es li ke Life Insurance Corporation of India,

Karnat aka State Industrial |nvestnment and Devel opment
Cor por ati on, Karnataka State Financial Corporation

I ndustrial Finance Corporation of (India, Industria
Devel opnent Bank of India, |Industrial Credit and

I nvest ment Corporation of India, Unit Trust of I|ndia,
Trust ees of Debenture Stock of Banks to secure noneys
advanced by such Governnment or bodies for the erection
of building, plant and machi nery. However, the Lessee
shall obtain the No Oobjection Certificate fromthe Lessor
inwiting for creation of second and subsequent
charges."

Change of the name of a conpany can be allowed by the Registrar of
the Conpanies in terns of Section 21 of the Conpanies Act. Once such a
nane is permtted to be changed, a certificate is issued in terns of Section
23 thereof.

The Appel |l ant indisputably was permitted by the Third Respondent

herein to establish a software park. The execution of supplementary
agreenment, it has categorically been stated, became necessary consequent
upon the change in the name of the conpany. By reason of such

suppl enentary agreenent although it was pernitted to establish a software
park but by reason thereof no fresh transaction was entered into. W have
noti ced hereinbefore that in terms of the aforenenti oned agreenent dated
05.03.1999, the land in question was dem sed for a period of eleven years
with effect from 25.06.1997 on paynent of prem um fixed thereunder as

al so on yearly | ease rent stipulated thereby.

The said | ease indisputably was governed by Section 105 of the
Transfer of Property Act. By reason of the supplenmentary agreenment, a
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restrictive covenant has been anended in terns whereof the Appellant

herein was pernmitted to carry on the business of a Technol ogy Park instead

of manufacture of readynade garnents/|eather garments. Only because the

nane of the conpany was changed, the sane woul d not nean that a fresh
transaction took place. Having regard to the change in the name of the
conpany, the Appellant’s name was sought to be substituted in the origina
agreenment. The period of the | ease, the quantum of the prem um paid and

other terns and conditions renmi ned unaltered except the restriction

contained in clause 2(q) of the said deed, was renoved. By reason of nere
change of user fromcarrying on one business to another, it is trite, a fresh
transaction does not take place. The terns and conditions of the | ease can
be changed by mutual consent. Unless the essential ingredients thereof as
contained in Section 105 of the Transfer of Property Act are not altered, it
cannot be said that the parties to the contract entered into a fresh transaction
The Third Respondent nerely reserved unto itself a right of reentry on

expiry of the said period of eleven years. It could in terns of the covenant
of the |ease also extend the period of tenancy or term nate the same. Unless
the lease itself cane to an end, the third respondent did not have any right to
re-convey the property. By reason of mere change in the nane of the

conpany "Prasad Garnments Pvt. Ltd." the erstwhile | essee al so cannot be

held to have transferred its |easehold interest in favour of the Appellant
her ei n.

Section 2(i)(j) of the Act, defines 'instrunent’, to nean :
"2(1)(j) "Instrunent" includes every docunent and
record created or nmaintained in or by an electronic
storage and retrieval device or nmedi a by which any right
or liability is, or purports to be, created, transferred,
limted, extended, extinguished or recorded;"”

Executi on of an-instrunment which would attract payment of stanp
duty in terms of Article 5(d) of the Act nust involve transfer of the
property or otherwise a right or liability may inter alia be created, transferred
etc., as envisaged in Section 3 thereof.  Once it is held that the
suppl enentary agreenent is neither a deed of |ease nor a deed of sale within
the meani ng of Section 105 or Section 54 of the Transfer of Property Act, as
the case may be, Article 5(d) of (the schedule to the Act will have no
application. |If Article 5(d) has no application, indisputably the residuary
clause contained in Article 5(f)(i) would have. = The Appel |l ant admittedly
paid the stanmp duty in terns thereof.

It is now well settled that for the purpose of levy of stanp duty, the
real and true neaning of the instrunment nust be ascertained. [See The
Madras Refineries Ltd. v. The Chief Controlling Revenue Authority, Board
of Revenue, Madras (1977) 2 SCC 308].

The High Court held that ’'the supplementary | ease agreenment cannot

be said to be an instrunent whereunder the Appell ant- Conpany cl ai ns
certain |l easehold fromthe Board ; but having did so, the H gh Court was
not correct in holding that it is liable to pay the stanp duty.

Having regard to the fact that the entity of the Appellant cannot be
said to be totally different fromPrasad Garnents Pvt. Ltd. and as by reason
of the supplementary agreement, no fresh transacti on has been entered into,
the i npugned judgnent cannot be sustained, which is set aside accordingly.
The appeal is allowed. The Appellant shall be entitled to costs.




