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HEADNOTE

A who was the Dewan of the State of Bhavnhagar before
responsi ble government was introduced in the State, was
granted a nmonthly pension of Rs. 2,000 by the Mharaja of
the State by an order dated January 15, 1948. On March 1

1948 the State of Bhavnagar was nerged in the United States
of Saurashtra and the Maharajah ceased to be the Ruler of
the State. Subsequently on May 31, 1950, ~the Maharaja
directed his banker in Bonbay to pay A.a sumof Rs. 5 |akhs
out of the ampunt lying to his credit and when he was asked
for instructions as to how that sumwas to be enteredin the
books of account he passed an order on Decenber 27, 1950, to
the effect that in consideration of A having rendered 1oya

and neritorious services the said sumwas given to himas a
gift and that the anpbunt should be debited to his persona

expense account. The liability of the above sum for income-
t ax was raised during the course of the assessment
proceedings of A for the year 1951-52, and the ~assessee
produced a letter dated March 10, 1953, witten by the
Maharajah at the request of the former, as follows: "I

confirm that in June 1950, | gave you a sumof Rs. 5 '|akhs
which was a gift as a token of ny affection and regard for
you and vyour famly......... The Income-tax O ficer held

that the ampbunt was liable to incone-tax under S. 7(1), read
with explanation (2), of the Indian Inconme-tax Act, 1922.
The Appellate Tribunal took into account the two docunents
dat ed Decenber 27, 1950, and March 10, 1953, witten by the
Maharajah and considered that the first which clearly
nmentioned why the said sumwas paid to the assessee, was
nore reliable for the reason that it was contenporaneous,
than the second which was witten nore than 2 years |ater
and the correctness of which they were not inclined to
accept. The Tribunal agreed with the Incone-tax Oficer
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that the anmpbunt was a taxabl e receinpt.

Hel d, (per Kapur and Shah, JJ.; Hi dayat ul | ah, J.
di ssenting), that on the facts of the case the sumof Rs. 5
| akhs was given to the assessee not as a paynent in
consi deration of the services already rendered by himas the
Dewan of the State, but nerely as a gift in token of the
Maharajah’s affection and regard for the assessee, and,
therefore, was not liable to be assessed to tax
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under s. 7(1), explanation (2), of the Indian |ncone-tax
Act, 1922.

The Tribunal was in error in treating the docunment dated
Decenber 27, 1950,'as a contenporaneous docunent while as a
matter of fact it was witten six nonths after the fact of
paynment, and because of “this erroneous approach as a result
of which the second letter had been rejected, the finding
given by the Tribunal could not-be treated as binding on the
Court.

P. Krishna Menon v. The Conmi ssioner of |ncone-tax, Mysore,
Travancore-Cochin® and Coorg, Bangal ore, [1959] Supp. 1
S.C.R 133, distinguished.

Per Hidayatullah, J.-The use of the word "contenporaneous"
to describe the order to the banker nmeant no nore than this
that it was earlier in time and very soon after the anount
was given. The word "gift" did not alter the nature of pay-
nent; the Maharaja i ndeed nade a gift, as he had stated over
again, but the order disclosed that it was by way of
remuneration for past services.

The Tribunal was within its rights in accepting one piece of
evidence in preference to another, and the finding on the
evidentiary value of the |letter of the Maharaja was a nmatter
essentially for the Tribunal to decide finally. The
decision in P. Krishna Menon v. The Conmi ssioner of | | ncome-
tax, Mysore, Travancore-Cochin and Coorg, Bangal ore, [1959]
Supp. 11 S.C.R 133, was applicable and concluded the
present case.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No.232 of 1960.
Appeal fromthe Judgnent and Order dated Cctober 6, 1958, of
the Bonmbay Hi gh Court in Income Tax Reference No. 10 of
1958.

R J. Kol ah, Dwaraka Das, S. N. Andl ey, Rameshwar Nath, J.
B. Dadachanji and P. L. Vohra for the Appellants.

Hardyal Hardy and D. Gupta for the Respondent.

1960. Novermber 29. The Judgnent of J. L. Kapur and J. C.
Shah, JJ., was delivered by Kapur, J. M Hi dayatullah, J.
delivered a separate Judgnent.

KAPUR, J.-This is an appeal pursuant to a certificate of the
H gh Court of Bonbay agai nst the judgnment and order of that
Court in Income-tax Reference No. 10 of 1958, answering the
guestion referred to it against the assesses whose |ega
representatives are

744

the appellants before, us, the respondent being the
Commi ssi oner of |ncome-tax.

The facts which have given rise to the appeal are that the
late M. Annantrai P. Pattani, hereinafter <called the
assessee was, by Hazur Order dated Decenber 10, 1937,
appoi nted the Chief Dewan of Bhavnagar State. On  January
15, 1948, the Maharaja of Bhavnagar introduced responsible
CGovernment in his State and appointed the assessee as the
Chairman of the Bhavnagar Durbar Bank but he received no
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salary for that post. On the sanme date by another Hazur
Order the Maharaja granted a nonthly pension of Rs. 2,000 to
the assessee. The order was in the following terns:
"He |ooked after wus well in our childhood and rendered
val uabl e services sincerely and with single-nmnded Iloyalty
to us and our State during extrenely difficult period of the
| ast war and thereafter, which has enhanced the prestige and
prosperity of the State and given the State and the people a
place of pride in India. In appreciation of this, it is
(hereby) decided to grant hima nmonthly pension of Rs. 2,000
two thousand which is the nonthly salary he is drawing at
present. Date 22-1-1948."

On My 31, 1950, the Maharaja directed Messrs. Pr enchand
Roychand & Sons, Bonbay, with whom he had an account "to pay
by cheque to M. A P. Pattani Rs. 5 lacs out of the anount
lying to the credit of ny-account with you." This sum was
paid to the assessee on June 12, 1950. It is stated that
the accountant of the Maharaja asked for instructions as to
how that amunt of Rs. 5 lacs was to be adjusted in the
accounts ‘and on Decenber 27, 1950, the Maharaja

made the follow ng order: -

"I'n consideration of Shri Annantrai P. Pattani the Ex-D wan
of our Bhavnagar State having rendered | oyal and neritorious
services Rs. 5,00,000 (Rupees Five Lacs) are given to him as
gift. Therefore, it is ordered that the said anmobunt should
be debited to our Personal Expense Account."

On March 1, 1948, Bhavnagar State was nerged in the United
States of Saurashtra and the Maharaja ceased to be the ruler
of the said State as fromthat
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dat e. The assessability of this sumof " Rs. 5 ‘lacs was
raised in the course of the assessment proceedings for the
assessment year 1951-52 and at the request of the' assessee
which is stated to be oral the Maharaja wote on March 10,
1953, the foll ow ng:

"I confirm that in June 1950, 1 gave you a sum of rupees
five lacs (Rs. 5,00,000) which - wag a gift as a token of ny
affection and regard for you and your fanmly. Thi's anount
was paid to you by Prenchand Roychand & Sons according to ny
letter of 31st May, 1950, from noneys in my - account wth
them"

On these facts the Incone-tax Officer held that Rs. 5,00, 000
received on June 12, 1950, was liable to income-tax under s.
7(1) read with explanation (2) of that section as it stood
bef ore the amendment by the Finance Act, 1955. The assessee
took an appeal to the Appellate Assistant —-Conmi ssioner
whi ch was dism ssed. Against that order an appeal was taken
to the Income-tax Appellate Tribunal but the Tribunal also
di sm ssed the appeal. The Tribunal held that |ooking to the
circunstances they would attach nore inportance to the
“cont empor aneous docunent, i.e., the order of “the 27th
Decenber, 1950"; which clearly nmentioned why the sumof Rs.
5,00,000 was paid to the assessee. The Tribunal was not
inclined to "believe in the contents of that Iletter —-and
would leave the matter at that." The reference is to the
letter of the Maharaja dated March 10, 1953. The Tribuna
further held that there was no distinction between the Mha-
raja and the State and

"assuming for a noment that this view of ours is not found
to be correct, still it is clear fromthe Huzur O der No. 13
dated 22-1-1948 (vide para 2 above) that the assessee
rendered services not only to the State, if it is distinct
from the Maharaja but to the Maharaja as well; for that
Huzur Order clearly refers to assessee rendering "val uable
services sincerely and conscientiously to us and our State".
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We woul d, therefore, hold that the anbunt of Rs. 5 lacs is a
taxable receipt falling under Section 7(1) read with
Expl anation 2." At the instance of the assessee the
follow ng question of |aw was referred to the Hi gh Court:
746

"Whet her the sumof Rs. 5 | acs has been properly , brought to
tax in the hands of the assessee for the assessnent year
1951- 527"

and a further question as to the applicability of s. 4(3)
(vii) of the Incone-tax Act was not referred on the ground
that it did not arise out of the order of the Tribunal

The High Court, on the findings given by the Tribunal cane
to the conclusion that 's. 7(1) explanation (2) of the
I ncome-tax Act applied. It-held that it was not possible to
regard the receipt of this sumof npbney by the assessee as a
windfall nor as a personal. gift of the nature of a
testinonial; that the gift was not made in appreciation of
the personality or character of the assessee nor was it
synbolical of its appreciation of his personal qualities;
that the consideration for the gift was in terns stated to
be past services and therefore it could not be treated as a
nere gift by an enployer to an enpl oyee when the Court did
not know what notivated the making of that gift. On the
facts of the case the H gh Court reached the conclusion
though with some reluctance, that the case fell within the
ambit of s. 7(1), Explanation (2). The Hi gh Court also held
that this sumcoul d not be exenpted fromtax on the ground
that it was nmerely a casual or nonrecurring receipt because
once connection with the enployment was established there
was no question of considering the recurring or the casua
nature of the receinpt.

During the pendency of the proceedings in the H gh Court the
assessee died and his heirs and | egal representatives were
brought on the record and hence they are the appellants.

It was argued on behalf of the appellants that the facts
showed that the sum paid cannot fall wthin s. 7(1),
Expl anation (2), of the Income-tax Act. By Hazur Oder
dated January 22, 1948, the Maharaja had conpensated the
assessee for valuable services rendered and single-ninded
loyalty to the Mharaja and to his State during the
difficult period of the war and thereafter, whichhad added
to the prestige and prosperity of the State and in
appreciation of that the
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Maharaja had granted to the assessee a nonthly -pension of
Rs. 2,000, which was paid to the assessee even after the
merger and of the establishnent of the.. United ~States of
Saurashtra fromout of the public revenue. At the tinme when
Rs. 5,00,000 were paid, the State of Bhavnagar as such’ had
ceased to exist. The Maharaja was no |onger a Ruling /Chief
but was the Governor of the State of Madras. The order by
whi ch Messrs. Prencthand Roychand & Sons, Bonbay, were
directed to pay the sumof Rs. 5,00,000 out of the account
of the WMharaja does not nention any reason for paynent.
When as is alleged an accountant of the Maharaja asked as to
how that amount of Rs. 5,00,000 was to be adjusted in the
accounts, the Maharaja wote on Decenber 27, 1950, what is
described as an order and directed that the sum should be
debited to his Personal Expense Account. It also stated
why it is not clear, that that sumwas to be given to the
assessee in consideration of the assessee’s loyal and
neritorious services as a gift. Wen asked later to clarify
the reasons for naking this gift the Maharaja nmade it clear
that the gift was as a token of affection and regard for the
assessee and his famly and that the ambunt was paid by
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Messrs. Prenchand Roychand & Sons fromout of the private
noni es of the Maharaja with that firm

The I nconme-tax Appellate Tribunal took into account the two
documents the first of which has been described as an order
of December 27, 1950, whi ch was treated as a
"cont erpor aneous document” and the other the letter of March
10, 1953, which was about two years later. The Tribunal did
not accept the correctness of what was stated in the letter
but attached a great deal of inportance to the docunent of
Decenber 27, 1950, which the Tribunal thought was a con-
t enpor aneous docunent .

It appears to us that the Tribunal was in error in treating
the docunment of Decenber 27, 1950, as a contenporaneous
docunent and because of this erroneous approach the finding
that it has given cannot be treated as a finding of fact

whi ch should bind the court in its decision. It is obvious
that the reason why the
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Tribunal ~attached all this inportance to the docunent of
Decenmber ' 27, 1950, was that it was contenporaneous. It

would be difficult to accept that a docunent witten six
nonths after the fact™ of ~payment could be termed as
cont empor aneous document _particularly when the object of
that docunment was only to instruct an accountant as to how
he should make a /'particular entry. The letter which was
witten by the Maharaja on March 10, 1953, was rejected
because of the circunmstances of the case one of which was
the cont enmporaneous docunent. It does not appear to us that
the Tribunal gave sufficient or any consideration to the
fact that the Maharaja had already passed an order of a
i beral and al nost generous grant of a pension of Rs. 2,000
per mensem which was in |lieu of the services rendered by the
assessee both to the State as well as to the Mharaja and
his famly and that pension was ordered before the merger of
the State and when the enploynment of the assessee as the
Dewan t erm nat ed

According to what was stated in the letter of the /Maharaja
dated March 10, 1953, the sum of Rs. 5,00,000 was given as a
gift in token of Maharaja’ s affection and regard for the
assessee and the assessee’s family. There is no reason
shown why the Maharaja should have aided and abetted the
assessee in escaping incone-tax. The only reason stated by
the Tribunal is based on a wong assunption as. to the
nature of the docunment of Decenber 27, 1950.

The paynment of Rs. 5,00,000 was sought to be brought wthin
the purview of s. 7(1) of the Act read w th explanation (2).
This section at the relevant tinme provided: -

S. 7(1) "The tax shall be payable by an assessee under. the
head "Salaries" in respect of any salary or wages, any
annuity, pension or gratuity and any fees, comi ssions,
perquisites or profits in lieu of, or in addition -to, any
sal ary or wages, which are due to himfrom whether paid or
not or are paid by or on behalf of............... any
private enployer......... .. ... . .. ... . ...

Expl anation 2: A paynent due to or received by
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an assessee froman enployer or forner enployer or from a
provident or other fund, is to the extent to, which it does
not consist of contributions by the', assessee or interest
on such contributions a profit received in lieu of salary
for the purpose of this subsection, unless the paynment is
nmade solely as conpensation for |oss of enploynent and not
by way of remuneration for past
SEIrVIiCeS, . . o

Counsel for the appellants contended that the paynent did
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not fall within this section because it was a gift nade on
account of personal qualifications and was a testinonia
unconnected w th any service rendered. The subnission was
that the assessee had already been conpensated for his
services to the Maharaja personally and the State and this
sum of Rs. 5 lacs was a gift in token of affection and
regard and not as a paynent in consideration of the services
already rendered to the State or the Maharaja or both. It
will not be inappropriate to mention that in the docunent
dat ed Decenber 27, 1950, it is stated that Rs. 5,00,000 was
-paid to the assessee as ex-Dewan of Bhavnagar State in
consi deration of his having rendered | oyal and neritorious
services to Bhavnagar State. There is no nention in the
docunent of Decenber, 1950, of any services rendered to the
Maharaja and it does not seemto have been considered by the
Tribunal as to why the Maharaja should make out of his
personal account -the gift of such a large amunt for
somet hing whi ch was not done for the Maharaja specifically,
particularly when the services to the State and to the
Maharaja ' and his fam |y had al ready been well conpensated.
This |l ends support to the subm ssion of the appellants that
the ambunt was paid nmerely as-a gift in token of Mbharaja’s
af fection and regard for

the assessee.

M. Kolah for the appellants relied on several cases in
support of his contention that the anmobunt was not liable to
tax under s. 7. |In Beynon v. Thorpe (1) the assessee
resi gned his position as a Managi ng Director of the Conpany;
did no work for the conpany; did

(1) [21928] 14 T.C 1.

95
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not attend any Board neetings and received no remuneration
as a Director of the Conmpany. It was, however, a custom of
the conpany to give to its retiring enployees voluntary
pension or allowance and the conpany voted a pension of

pound 5,000 a year to the assessee but this resolution was
resci nded and by anot her resolution pound 5,000 was voted to
the assessee" not as or because he is a Director but as a
personal gift". The assessee was assessed under Schedul e
"E' in respect of both the pension and the final paynent but
these assessnents were di scharged on appeal by the Specia
Conmi ssi oners who decided that the all owances were gifts of
personal nature only. It was hold that the paynents were
not income assessable to incone-tax in the hands of the
assessee. Row att, J., said at p. 14:

"Now the question is whether this ceases to be anmere gift
because what has led to it is a past enploynent, an
enpl oyment which has ceased. It has been. nmade . abundantly
clear by the Court in Scotland in Duncan’s case(1l) that this
sort of sums received by a person cannot possibly be put as
receipts from his office or in respect of his office or
enpl oyment, and they said in terns of that kind in a case
like this that these enmoluments cannot be taxed under
Schedule "E', and | ambound to say | think that goes a very
long way to conclude this case. But it is said that
nevertheless they are in respect of the enploynent. -Well
it seenms to me that is a conplete fallacy. It is nothing
but a gift nmoved by the renenbrance of past services already
efficiently renmunerated as services in them selves; it is
nerely a gift noved by that sort of gratitude or that sort
of noral obligation if you please: it is nmerely a gift of
that ki nd. In this ease it happens to be very large; in
many cases it is very snmall, but in all the cases it seens
to nme, whether it is large gift like this or whether it is a
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small gift to a hunble servant they are exactly on the sane
footing as gifts which are nmade to a child or gifts which
are made to any other person whom the giver thinks he ought
to supply with funds for one reason or another; and as the
(1) [1909] 5 T.C 417
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Lord President in Scotland points out it is only a matter of
history that the feeling between the parties which has
generated the gift arises out of an enploynent."

M. Kolah also relied on Reed v. Seynour (1). 1In that case
a comrmittee of a Cricket Club granted a benefit match to a
prof essional cricketer in their service. Qut of the profits
of the benefit match the beneficiary, who was the assessee
purchased a farm and assessment was nmade on him under
Schedul e’ E' in respect of the proceeds of the benefit nmatch
but this was discharged by the General Comissioner on
appeal. This sumwas hel'd to be in the nature of a persona
gift and not assessable *to incone-tax. Viscount Cave in
hi s speech posed the question which Rowatt, J., put, i.e.,
"is it in the end a personal gift or is it renmuneration"; if
the latter itis subject to tax, if the former it is not.
In that case the test applied by Viscount Cave was that the
terns of the assessee’s enploynment did not en-title himto a
benefit; the purpose for which the amount was paid was to
express gratitude of the enployers and of the cricket-Ioving
public for what he had done and in their appreciation of his
personal qualities. It was also stated that if the benefit
had taken pl ace after Seymour’s retirement no one woul d have
sought to tax the proceeds -as  his incone and t he
circunmstance that it was given before but in contenplation
of, retirement does not alterits quality and the whole sum
was a testinonial and not a perquisite and therefore it was
not a renuneration for services but a personal gift.

Counsel also relied on Morehouse v. Dooland (2). |In that
case a cricket professional was enployed under a contract in
which it was provided that collections shall be made for any
neritorious performance by himiniaccordance with the rules
for the tinme being of the enploying Cricket League  Cub
The assessee played twenty mat ches and on el even occasions
col l ections were nade on his behal f under the rules of the

Club and a total sum of pound 48 15s. was coll ected. Thi's
was sought to be taxed as fees, wages perquisites or profits
(1) [1927] XI T.C. 625. (2) [1955] 28 I.T.R 86
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arising fromhis enploynent. It was held that (1) the test
of liability to tax on voluntary paynments from t he
st andpoi nt of the person who receives it was that it accrued
to himby virtue of his office or enployment, i.e., byway of

remuneration of his services; (2) that if the  assessee’s
contract of enploynent entitled himto receive voluntary
paynments and (3) that the paynent was of a periodic and
recurring character. On the other hand if a voluntary
paynment was nade in circunstances which showed that it was
given by way of a present or a testinobnial on grounds
personal to the recipient, the proper conclusion was that
the paynent was not profit accruing to the recipient by
virtue of his office or enploynment but a gift to himas an
i ndi vidual paid and received by reason of his personal needs

or by reason of his personal qualities. Applying these
principles the proceeds were by the terns of the contract of
enpl oyment received by way of renmuneration and were |iable
to tax. In that case the paynent was treated as being

subject to tax because it was substantially in respect of
services and accrued to the assessee by reason of his
of fice. It is quite clear that had the gift been as a
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testinmonial or a contribution for specific perfornmance
peculiarly due to the personal qualities of the recipient,

it would have been treated as a nere present.

The next case relied upon was David Mtchell v. Conmi ssioner
of Income-tax (1) where the test laid was whether the
payment was rmade in appreciation of .the personality and
character of +the assessee or in appreciation of the
prof essional services rendered by himin order to give him
an extra profit over and above the share of profit he m ght
get fromthe firmfor the services rendered.

Counsel for the respondent argued that the gift made by the
Maharaja was not in respect of personal qualities of the
recipient but was relatable to his office although nade by
an ex-enployer and was therefore taxable; that the gift was
voluntary is clear but it is.not quite clear how the anount
can be said to be relatable to the office held by the
reci pient. Even

(1) [2956] 30 I T.R 701.
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according to the case of the respondent the ampbunt was paid
about two years after the assessee had ceased to be an
enpl oyee of the Maharaja or the State and i mrediately on his
ceasing to be the Dewan of Bhavnagar State, the Mharaja had
granted him a pension fromout of the public funds for his
services to the State as Dewan and for services rendered to
the Mharaja and his family a handsone ‘and a generous
nonthly pension of Rs. 2,000 per nensem Apart from the
fact that the Tribunal relied upon a docunment which was not
cont enpor aneous, it seemnms to have overl ooked the fact that
there was a gap of two years before the —amount of Rs.
5,00, 000 was paid by the Maharaja out of his personal funds.
Counsel for the respondent relied upon-a judgnent  of this
Court in P. Krishna Xenon v. The Comm ssioner of |ncone-tax,
Mysore, Travancore-Cochin and Coorg, Bangalore (1). 'In that
case the assessee was a teacher who taught his disciples
Vedant a phil osophy wi thout any notive or intention of making
any profit. One of the disciples nmade gifts of noney to him
on several occasions and it was contended by the assessee
that he was not liable to tax on the anounts received from
his disciple as he was not carrying on-any vocation.” But it
was held that in teaching Vedanta philosophy the assessee
was carrying on a vocation and that the payments made by the
disciple were received by the recipient fromhis vocation

It was also held that if the voluntary paynments had been
nmade for reasons purely personal to the donee and not
connected with his office or vocation, they would not be
taxable but iif they were nmade because of the office they
woul d be taxable. The question was not what! the donor
thought he was doing but why the donee received it. The
first thing to notice about that case is that those /gifts
were not made by the disciple as a gift to mark his esteem
and affection for his preceptor but as was stated by the
disciple in his affidavit he had paid those anmounts because
he had obtained the benefit of the teachings by the
preceptor on Vedanta. It was found in that case and the
di sciple adnmtted

(1) [1959] Supp. 1 S.C R 133.

754

that he had received benefit fromthe teaching of his

preceptor and that the gifts that he had nade, even t hough
as a mark of esteemand affection, were the result of
teaching inparted by the preceptor and because the anpunts
were paid to the preceptor as preceptor and the inmparting of
the teaching was the causa causans of the nmking of the
gift,; it was not nmerely causa sine qua non. The paynments
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were repeated and cane with sone regularity as the disciple
visited the preceptor for receiving instructions. It was in
these circunstances that this court held the paynments to the
preceptor as paynents because of the inmparting of the
teaching and therefore they were incone arising from the
vocation of the recipient as a teacher of Vedant a
phi | osophy.

In our opinion the sumof Rs. 5,00,000 was not paid to the
assessee in token of appreciation for the services rendered
as a Dewan of Bhavnagar- State but as a personal gift for
the personal qualities of the assessee and as a token of
per sonal esteem

The appeal is therefore allowed and the order of the High
Court set aside and the reference is answered against the

Comm ssi oner of Income-tax. The appellants will have their
costs throughout.

H DAYATULLAH, J.-I* have had the advantage of reading the
judgnment just delivered by ny brother, Kapur, J. | regret
very much ny-inability to agree that the appeal should be
al l owed. ‘and the order of the Hi gh Court set aside. In nmny

opi ni on, the Hgh Court had correctly answered the question
referred to it.

The facts of the case have been stated in detail in the
judgrment of ny | earned brother, and | need not repeat them
but refer only to sonme-of thembriefly. On June 12, 1950, a
sum of Rs. 5 | akhs was given by the Maharaja of Bhavnagar to
the predecessor of the appellants, who was an ex-Dewan of
the State. This was paid by Messrs.  Prenthand Roychand &
Sons, Bombay, with whomthe Maharaja had an account. There
is no contenporaneous record to show why this paynment was
made; but it appears that when the accountant. of the
Mahar aj a enqui red how t he anount
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was to be entered in the books of" account, the Mharaja
issued an order on Decenber 27, 1950, to the follow ng
effect:

"I n consideration of Shri Annantrai P. Pattani the /Ex-D wan
of our Bhavnagar State having rendered | oyal and neritorious
services Rs. 5,00,000 (Rupees Five lacs) are given to himas
gift. Therefore, it is ordered that the said anpbunt” should
be debited to our Personal Expense Account."

After the assessment proceedi ngs had conmenced in this case,
the original assessee produced a letter witten by the
Maharaj a on March 10, 1953, as foll ows:

"I confirmthat in June, 1950, | gave you a sum of _rupees
five lacs (Rs. 5,00,000) which was a gift as a token of ny
affection and regard for you and your family. This anount
was paid to you by Prenchand Roychand & Sons according to ny
letter of 31st May, 1950, fromnoneys in nmy account 'with
them "

The question in this case was whether s. 7(1) of the |Incomne-
tax Act read with Explanation 2 to that section as it | stood
prior to the amendnent in 1955, applied to this paynent.

That section, so far as it is material, is as foll ows:
"7(1). The tax shall be payable by an assessee wunder the
head 'Salaries’ in respect of any salary or wages, any

annuity, pension or gratuity and any fees, comissions,
perquisites or profits in lieu of, or in addition to, any
salary or wages, which are allowed to himby or are due to
him whether paid or not, from or are paid by or on behalf
of any private enployer;......... ... .. ... ... .......

Expl anation 2.-A paynent due to or received by an assessee
from an enployer or forner enployer or froma provident or
other fund, is to the extent to which it does not consist of
contri butions by the assessee or interest on such
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contributions a profit received in lieu of salary for the
purpose of this subsection, unless the paynent is nmade
sol ely as conpensation for |oss of enploynent and not by way
of remuneration for past services;.............

To determ ne whet her the second Expl anati on appl|es

756

to the facts in this case, it has to be found if this pay-
nent was received by the assessee froma forner enployer by
way of remuneration for past services. The Tribunal did not
accept the letter of the Maharaja, and observed as foll ows:
"I'n support of the latter view M. Tricundas strongly relied
upon the letter dated 10-3-1953 addressed by the Maharaja to
the assessee, vide para 2 above. W have already indicated
the circumstances in which that letter came to be witten
and woul d nerely observe that we find it difficult to bring
ourselves to believe in (sic) the contents of that letter
and woul d | eave the matter at that."

Thi s, in ny opini on, is a finding upon the
evidentiary .value of the letter of the Maharaja, and though
the order ~of the Tribunal is worded nellifluously, the
Tribunal"s_ decision is quite clearly that it was not per-
suaded to accept it. |Indeed, of the two docunents, greater
worth has to be attached to one which was issued before the
controversy started and was written not to the assessee but
to the Maharaja’s/accountant who enquired how the account
was to be adjusted. / The use of the word 'contenporaneous’
to describe the order to the accountant neant no nore than
this that it was earlier in tine and very soon after the
amount was given. The Tribunal did not rely on any extra-
neous evi dence in reaching its conclusion, but on. something
whi ch had proceeded fromthe Maharaja hinmself. ~The notive
of the Maharaja may be irrel evant, because what has to be
seen is not why the paynent was nade but for what the
assessee had received it. The Miharaja no doubt had been
generous in fixing the pension at Rs. 2,000 per nonth. But
the paynent of such a large sumwas not just bounty but to
reward the past services, which judged fromthe scale of the
pension had not adequately been paid for in the -past. In
this connection, the words of the Miharaja hinself (and what
better evidence can there be?) were that the ambunt was paid
"in consideration of Shri Annantrai P. Pattani the Ex-Dewan
of our Bhavnagar State having rendered | oyal and neritorious
services Rs. 5,00,000 are given to himas gift"
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The word gift’ does not alter the nature of the paynment.
The Maharaja indeed made a gift, as he had stated over
again; but this order quite clearly disclosees that it was
by way of renuneration for past services. The case,
therefore, falls within the ruling of the a Suprenme  Court
reported in P. Krishna Menon v. The Commi ssioner of | ncone-
tax, Mysore, Travancore-Cochin and Coorg, Bangalore (1), and
is indistinguishable fromit. 1In the earlier case of this
Court, the person who gave the noney did not even nention
any past services; but this Court found that because the
reci pi ent had taught hi m Vedanta phil osophy, the paynent was
really in the nature of renuneration for past services.

The facts in P. Krishna Menon’s case (1) were that the
assessee was teaching his disciples Vedanta philosophy
wi thout any notive or intention of making a profit out of
such activity. One J. H Levy who used to go to Travancore
fromEngland at intervals attended his teachings. Levy had
an account with Lloyd s Bank at Bonbay, and on Decenber 31
1944, Levy transferred the entire amount of Rs. 2,41, 103-11-
3 to the credit of an account which Levy got the assessee to
open in his’ own name. Levy nmade further remttances and by
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August 19, 1951, had paid about Rs. 4,50,000. It was held
by this Court that the assessee was carrying on a vocation
I n deciding the question whether the amunts were assessabl e
to tax, this Court observed as foll ows: -

"...it seenms to us that the present case is too plain to
require any authority. The only point is, whether the
noneys were received by the appellant by virtue of his
vocati on. M. Sastri contended that the facts showed that
the paynents were purely personal gifts. He drew our
attention to the affidavit of Levy where it is stated ' al
sums of nmoney paid into his account by nme have been gifts to
mark my esteem and affection for him and for no other
reason’. But Levy also there said, '|I have had the benefit
of his teachings on Vedanta’. It is inportant to renenber
however that the point is not what the donor

(1) [21959] Supp. 1 S.C R 133.

96
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t hought he was doi ng but why the donee received it".

Sarkar,  J., then referred to the dictumof Collins, M R,
in Herbert v. M-Quade (1), which nmay be quoted here:

"Now that judgment, whether or not the particular facts
justified it, is certainly an -affirmation of a principle of
law that a paynent ‘may be liable to incone-tax although it
is voluntary on the part of the persons who made it, and
that the test is whether, fromthe standpoint of the person
who receives it, it accrues to himin virtue of his office;
if it does, it does not matter whether it was voluntary or
whether it was conpul sory on the part of the persons who
paid it. That seens to nme to be the test; and if we once get
to this-that the noney has come to or accrued to, ‘a person
by virtue of his office-it seenms to ne that the liability to
income-tax is not negatived nerely by reason of the fact
that there was no |egal obligation on” the part of the
persons who contributed the noney to pay it."

The learned Judge also referred to the observations of
Rowl att, J., in Reed v. Seynour (2) and of Viscount Cave, L.
C., in Seynmour vVv. Reed (3), and observed that ‘the rea
guestion was, is the paynent in the nature of a persona
gift or is it a remuneration?, and quoted as the reply the
words of the Lord Chancellor-"If the latter, it is subject
to the tax; if the forner, it is not." Sarkar, J., ~also
referred to the observations of Lord Ashbourne in Bl akiston
v. Cooper (4), which were:

"I't was suggested that the offerings were nade as persona
gifts to the Vicar as marks of esteem and  respect. Such
reasons no doubt played their part in obtaining and
i ncreasing the amount of the offerings, but | cannot doubt
that they were given to the vicar as vicar and  that /they
formed part of the profits accruing by reason of his
office.", and concl uded as foll ows:

"We have no doubt in this case that the inmparting

(1) [1902] 2 K. B. 631

(3) [1927] A.C 554,

(2) [1926] 1 K B. 588.

(4) [1909] A.C 104.
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of the teaching was the causa causans of the naking of the
gift; it was not nerely a causa sine qua non. The paynments
were repeated and cane with the same regularity as Levy's
visits to the appellant for receiving instructions in

Vedant a. W do not feel inmpressed by M. Sastri’s
contention that the first paynent of Rs. 2,41,103-11-3 was
too large a sumto be paid as consideration. In any case,

we are not concerned in this case with that paynent. W are
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concerned wth payments which are of nmuch smaller anobunts
and as to which it has not been said that they were too
large to be a consideration for the teaching. And one nust
not forget that these are cases of voluntary paynments and
the question of the appraisenent of the value of the
teaching received in terms of noney is not very material
If the first paynment was too big to have been paid for the
teaching received, it was too big to have been given purely
by way of gift."
In nmy opinion, the case of this Court concludes the nmatter,
and the Tribunal was within its rights in accepting one
pi ece of evidence in preference to another, and the finding
on the evidentiary value of the letter of the Maharaja was a
matter essentially for the Tribunal to decide finally. I
thus agree with the High Court in the answer which it gave,
in agreenent on facts with-the Tribunal, and the reasons for
whi ch the answer was given.
I woul d, therefore, dismss the appeal with costs.
BY COURT: 'In view of the majority judgnment of the Court, the
appeal is allowed with costs throughout.

Appeal al | owed.
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