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CASE NO. :
Appeal (civil) 1095-1096 of 2001

PETI TI ONER
NATI ONAL HYDROELECTRI C PONER CORPORATI ON LTD.

Vs.

RESPONDENT:
1. SHRI BHAGMAAN

DATE OF JUDGVENT: 11/09/ 2001

BENCH:
S. Rajendra Babu & Doraiswany Raju

JUDGVENT:

Raj u, J.

The above appeal s have been filed against the comon order
dated 1.8.2000 of the Punjab and Haryana Hi gh Court, wherein the
orders of transfer of the respondents to Subansiri Hydroelectric
Project, ltanagar, were set aside. The respondent-Shiv Prakash
initially joined service of the National Hydroel ectric Power Corporation
Limted, Faridabad (hereinafter referred to as ‘the Corporation) as
Attendant Grade-I11 on 3.6.1982 pursuant-to a |letter of appointnent
dated 25.5.1982. 1n 1987, he was sel ected and appoi nted as
Qperator, Photostat Machine, by an order dated 29.9.1987 and
thereafter pronoted as Operator, Photostat Machine Grade-I1,
pursuant to the order dated 1.1.1993. He was further pronoted as
Qperator, Photostat Machine Grade-1, in 1998 and by an order dated
5.1.2000, he was transferred from E&M Di vi si on, Corporate Office, to
the Project at Itanagar. So far as Shri Bhagwan is concerned, he

joined the service of the Corporation as Attendant Grade-I111 in 1981
pursuant to an appointnent |letter dated 15.4.1981 and in 1996, he
was sel ected and appointed as Assistant Grade-1I11 (Hndi). Wile

working in the office of Director (Schenes-11), Corporate Ofice, by an
order dated 5.1.2000 he was transferred to the Project at Itanagar

The orders of transfer came to be chal lenged on the ground
that they were contrary to the settlenent entered into between the
Corporation and its enpl oyees Union and the Mdel Standing O ders
franmed under the Industrial Enploynent (Standing Orders), 1946.

Motive to penalize for Trade Unions activities of the respondents was
al so averred to be yet another reason. Per contra, the appellant-

Cor porati on contended that the plea of alleged mal afi des i s basel ess
and that after drawing the necessary transfer allowance and ot her

al l owance for giving effect to the order of transfer, it is not given to
and as a matter of fact, the respondents were estopped from
chal l enging the orders of transfer. The transfer was said to be
consistent with the terns and conditions enbodied in the letter of
appoi ntnent as well as recruitnent rules framed for the Corporation
enpl oyees, according to which every enployee is liable to be
transferred and posted at any place within its service and in the
absence of any bar as such for being so transferred fromthe

Corporate Office to the Project and vice versa. By way of replication
their case was reiterated by the enpl oyees. The High Court was of
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the view that the Corporate Office and the Projects constitute different
units for purposes of seniority, as disclosed fromthe rel evant rul es,
and that, therefore, an enployee borne on a particular seniority unit
cannot be transferred to another seniority unit, except with his
consent. The plea based on the terms and conditions enbodied in

the letters of appointnment cane to be rejected for the reason that the
| etters of appointnent have to be read in consonance with the rules
and if so done, the transfers under chall enge cannot be uphel d,

having regard to what the Hi gh Court has viewed to be the bar
contained in the rul es agai nst an enployee fromone seniority to
another seniority unit. The plea of mal afi des urged on behal f of the
enpl oyees and the one based on estoppel urged on behal f of the
Corporation cane to be rejected, while allowing the Wit Petitions by
guashi ng the orders of transfer. Hence, these appeals.

Heard Shri B. Datta, |earned senior Advocate for the appellant-
Corporation and Shri Jitendra Sharma, |earned senior Advocatel, for
the respondent - enpl oyees. It was urged for the appellant-

Corporation that transfer being an . incident of service, no exception
could be taken to the inpugned orders of transfer, which cane to be
made according to the appellant in accordance with law and in public
interest, particularly in theabsence of any proof of malafides or
contravention of any specific prohibitory provision in this regard,
rendering the enpl oyees immune from such transfers. Rule 4.1.1 of
the Seniority Rules was, according to the appellant, m sconstrued
conpletely giving a go-bye to R 5-14 of the Recruitnent Rules and a
proper construction of the same woul d really support the stand of the
Corporation to justify the transfers in the case on hand. The
assunption made by the Hi gh Court on the alleged grievance of |oss

of seniority is said to be unwarranted having regard to the fact that
the Projects to which the respondents were transferred being new, no
such grievance could have been countenanced. It was al so urged

that the Governnment of India, fromtine totine, assigned new
Projects to the Corporation for being executed and inpl erented and
the above transfers becone absolutely necessary for undertaking

such new Projects in order to adjust the staff from various Projects or
Corporate Ofices where they were either not required or found to be
surplus and so far as the case on hand is concerned, staff fromthe

| owest |evel, nanely, Cass-1V, to the |evel of General Managers have
been transferred, offering a package deal under which they were
permtted to not only keep their famlies at the previous place of
posting or any place of their choice in Indiaentitling themto House
Rent All owance of that Station, but also giving themin addition
speci al House Rent Al lowance of ten per cent of presently drawn

basi ¢ pay, giving them at the sane tinme, tenporary accombdati on

at the project site free of cost, besides granting them other benefits
like site conmpensatory allowance, nonthly ad hoc nonetary

assistance, free transport of essential comodities to the site and
nmess facilities, etc. Mre than one and a half tinmes the insurance
coverage that they would have got in the previous place of posting

al so becone due to themfor which the premiumis said to be borne

by the Corporation, in addition to the travel facilities to the menbers
of the famly.

The | earned seni or counsel for the respondents, while adopting
the reasoning of the High Court in the order under appeal
strenuously urged that as per the Seniority Rules, which cane into
force we.f. 1.6.1976, the Corporate Ofice and the Projects
constituted different units for purposes of seniority and consequently,
the H gh Court was justified in comng to the conclusion that the
transfer fromone unit to the other unit could not have been nade
wi t hout consent of the enployee concerned to his detrinent in
respect of his rights of seniority. Argued the |earned senior counse
further that the construction placed by the Hi gh Court on the scope of
Rule 4.1.1 of the Seniority Rules is correct and that the transfer
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envi saged therein related to the transfer of enployees from one

cadre to the other cadre in the sanme Office, Project or Unit and not

ot herwi se, since the Corporate Ofice and Projects are distinct and
separate entities for the purpose of seniority. The |earned senior
counsel for the respondents repeatedly urged that the rights of the
enpl oyees in respect of their seniority would be adversely affected by
the i npugned transfers and, therefore, no interference is called for in
t hese appeal s.

On a careful consideration of the subnissions of the |earned
counsel on either side and the relevant rules to which our attention
has been invited to, we are of the view that the H gh Court was not
justified in interfering with the inmpugned orders of transfer. It is by
now wel | -settled and often reiterated by this Court that no
Gover nment servant or enpl oyee of public Undertaking has any |ega
right to be posted forever at any one particul ar place since transfer of
a particul ar enpl oyee appointed to the class or category of
transferabl e posts fromone place to other is not only an incident, but
a condition of service, necessary too in public interest and efficiency
in the public adm nistration.” Unless an order of transfer is shown to
be an outconme of mal afi de exercise of power or stated to be in
viol ation of statutory provisions prohibiting any such transfer, the
Courts or the Tribunal's cannot interfere with such orders as a matter
of routine, as though they are the Appellate Authorities substituting
their own decision/for that of the Managenent, as agai nst such
orders passed in the interest of adm nistrative exigencies of the
service concerned. On the facts and circunstances of the cases
before us, we are also unable to agree with the | earned counsel for
the respondents that Rule 4.1.1 of the Seniority Rules interdicts any
transfer of the enmpl oyees fromone Ofice or Project or Unit to any
one of the other as long as the seniority of such an enpl oyee is
protected based on the length of service with reference to the date of
pronoti on or appointnent to the grade concerned irrespective of the
date of transfer. W also consider it to be a nere subm ssion in vain
the one urged on the basis of alleged adverse consequences
detrimental to their seniority resulting fromsuch transfer. 1In the facts
of the present cases, at any rate, no such result is bound to occur
since the project undertaken to which the respondents have been
transferred is itself a new one and, therefore, we see no rhyme or
reason in the alleged grievance.

Consequently, we are of the viewthat with the rejection of the
pl ea of mal afides by the High Court, no further interference could
have been thought of by the H gh Court in these cases. W are also
i nforned that the respondents have since joined at the Project site
and are serving there.

The appeal s are all owed accordingly. The inpugned judgnent

of the H gh Court is hereby set aside and the Wit Petitions filed by
the respondents shall stand dismissed. There will be no order as to
cost s.

J.
[ S. Rajendra Babu ]

J.
[ Doraiswany Raju ]

Sept ember 11, 2001.




