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The appel | ant Ram Prasad Sarnma and Respondent

No.1 Mani Kunar Subba, anongst ot hers contested election,
for No. 9 Tezpur Parlianentary Constituency, Assamin'the
el ections held in the year 1999. Respondent No.1 Mani Kunar
Subba was decl ared el ected on 7.10.1999 fromthe aforesaid
constituency. The appellant who secured the next highest
nunber of votes, challenged the el ecti on of Respondent No. 1
by filing an election petition under Section 80 of the
Representati on of the Peoples Act 1951 on the ground that |arge
scal e rigging and booth capturing had taken place at the
i nstance of Respondent No.1 who adopted and resorted to
corrupt practices in the election. Hence, election of Respondent
No.1l was liable to be declared void. It was also prayed that the
appel | ant may be declared as duly el ected candidate from No. 9
Tezpur Constituency. Notice was issued to the respondents on
the el ection petition.

The Respondent No.1 Mani Kumar Subba on receipt of
the notice, noved an application under Section 86 of the
Representation of the Peoples Act 1951 (hereinafter to bhe
referred as the “Act’) praying for dismssal of the election
petition at the threshold on three grounds, firstly that the
el ection petition was filed beyond a period of 45 days which is
the prescribed period of limtation for filing an el ection petition
under Section 81 (1) of the Act. The next ground was that
where the election petitioner prays for a declaration in his
favour or in favour of any other candidate for having been duly
el ected fromthe constituency all the contesting candi dates have
to be inpl eaded as respondents in the election petition. One
Shri Abul Khayer who had al so contested the el ecti on was not
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i npl eaded as respondent instead one Abdul Khyer was
i npl eaded as Respondent no.11. It ampunted to non
conpliance of Section 82 of the Act. Thirdly, the true copy of
the affidavit served upon the respondent No. 1 along with copy
of the election petition does contain the attestation and stanp
etc. of the Gath Conmissioner. It violates Section 81 (3) of
the Act.
The aforesaid rel evant provisions may be perused, which
read as follows:-
Section 81. Presentation of petitions - (1)
An el ection petition calling in question any
el ection may be presented on one or nore of the
grounds specified in [sub-section (1) ] of Section
100 and Section 101 to the H gh by any candidate
at such election or any elector [within forty five
days from but not earlier than the date of election
of the returned candidate or if-there are nore than
one returned candi date at the election and dates
of their election are different, the later of those two
dat es]

Expl anation - - - - - - = -
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(3) Every election petition shall he
acconpani ed by as nmany copies thereof as there
are respondents mentioned in the petition and
every such copy shall be attested by the petitioner
under his own signature to be a true copy of the
petition.

Section 82. Parties of the petition - A
petitioner shall join as respondents to his petition -

(a) VWere the petitioner, in addition to claimng
declaration that the election of all or any of the
returned candi dates is void, clainms a further
declaration that he hinself or any other candidate
has been duly elected, all the contesting candi dates
ot her than the petitioner and where no such further
declaration is claimed, all the returned candi dates;
and

(b) Any ot her candi date agai nst whom al |l egations
of any corrupt practice are nade in the petition

Section 83. Contents of petition - (1) An election
petition -

(a) shal |l contain a concise statenment of the materia
facts on which the petitioner relies;

(b) shall set forth full particulars of any corrupt
practice that the petitioner alleged including as ful

a statenent as possible of the nanes of the parties

al l eged to have committed such corrupt practice

and the date and pl ace of the comm ssion of each
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such practice; and

(c) shal | be signed by the petitioner and verified in
the manner laid down in the Code of Givi

Procedure, 1908 (5 of 1908) for the verification of

pl eadi ngs.

[Provided that where the petitioner alleges
any corrupt practice, the petition shall also be
acconpani ed by an affidavit in the prescribed form
in support of the allegations of such corrupt
practice and the particulars thereof.]

(2) Any schedul e or annexure to the petition shal
al so be signed by the petitioner and verified in the
sanme manner as the petition

Section 86(1) . Trial of election petitions - the
Hi gh Court shall dismss an el ection petition which
does not ‘comply with the provisions of Section 81
or Section 82 or Section 117."

The appellant contested the plea of the dismssal of the
el ection petition under Section 86 (1) of the Act. According to
hi mthere was no non conpliance of any provision of the Act as
al | eged by Respondent’ No.1l. The Hi gh Court negatived the
pl ea rai sed on behal f of the Respondent No.1  for dismnissal of
the wit petition ‘on the ground of lLimnitation and non-
i mpl eadnent of Abul Khayer as a respondent in the election
petition. However, it was held that copy of the affidavit
supplied to the Respondent No.1l does not contain the
affirmati on by the appellant before the Comm ssioner of oath or
the Cath Conmissioner’s endorsenent. On this ground. it was
hel d that there was non conpliance of Sub-section (3) of
Section 81 of the Act. Hence, the petition was di sm ssed under
Section 86(1) of the Act.

It may be nmentioned here that Respondent No.1 also filed
S.L.P. . (CC 8664/2001) against the findings of the
H gh Court rejecting the pleas relating to limitation and non-
i mpl eadnent of all the contesting candidates. On the SLP

(CC 8664/2001) no order had been passed yet. The

record of SLP is before the Court for its hearing with the
appeal, it is submtted by |earned counsel for Respondent No.1
that in any event the Respondent No.1l is entitled to support the
order of dismssal of the election petition, in this appeal on the
af oresaid two ot her grounds as well, as involved in SLP ..
(CC 8664/2001). We have therefore heard the | earned counse
for both the parties on all the three pleas raised by Respondent
No.1l in his application for dism ssal of the election petition
under Section 86 (1) of the Act. W may take up first the plea
relating to non supply of true copy of the affidavit with the
el ection petition to Respondent No.1 on the basis of which it
has been held that it violated sub-section (3) of Section 81 of
the Act and order of dismissal of the election petition has been
passed by the Hi gh Court.

At the very outset it may be indicated that there is no
di spute that the original election petition bears the signatures of
the Cath Conmi ssioner before whomthe affidavit was sworn
by the petitioner. But in the copies supplied to Respondent
No.1l though attested to be true copy, it does not indicate about
t he endorsenent of the Cath Commi ssioner on the affidavit.
Therefore, the contention was that it was not the true copy of
the affidavit acconpanying with the election petition.

In support of the above contention, |earned counsel for
Respondent No.1 placed reliance upon decisions of this Court
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reported in (1996) 5 S.C.C. 181 - Dr. Shipra (Snt.) Versus
Shanti Lal Khoiwal, and (1997) 10 S.C.C. 294 - Harcharan
Si ngh Josh versus Hari Kishan

In the case of Dr. Shipra (supra) the fact position was
that the true copy of the affidavit supplied to the returned
candi date, a respondent, did not contain verification by the
Notary who had attested the original affidavit filed along with
the election petition. The question which arose for
consi deration was ".whether copy of the affidavit supplied
to the respondent without the attestation portion contained in it
(though contained in the original affidavit) can be considered to
be a true copy"? It was held that verification by a Notary or
any other prescribed authority is a vital fact which assures
that the election petitioner had affirnmed before the Notary that
the statenment containing inputation of corrupt practices was
duly and solemly verified to be a correct statenent to his
know edge or information as specified in the election petition
and the affidavit filed in support thereof and the respondent
woul d not ‘be m sled on that score. Such an omission in the
copy supplied to the returned candi date as true copy is not a
curabl e irregularity and concept of substantial conpliance will
not be applicable. The other decision relied upon is
Har charan Singh Josh (supra). |In this case one of the
grounds anpbng at others was that the affidavit supplied to the
respondent was not ‘a true copy of the affidavit since it did not
contain the affirmatioon by the Gath Conmm ssioner. This
contention was uphel d.
The Hi gh Court fol llowed the decisionsin the cases of
Dr. Shipra and Harcharan Singh Josh™ (supra), while
hol di ng that the defect was not curable and the election petition
was |liable to be disnmissed onthat ground.

The High Court has also referred to the decision of
Three Judges Bench of this Court reported in 1998 (2) SCC 31
- T.M Jacob versus C. Poul ose and others. 1In this case the
meani ng of the word ‘true copy’ was considered in reference to
furnishing of such a copy of the affidavit together with copy of
el ection petition.. This Court had thought it fit to refer the
matter to a larger Bench for re-consideration of the decision in
the case of Dr. Shipra (supra). The decision of the
Constitution Bench in the case of T.M_Jacob versus C.
Poul ose and others is reported in 1999 (4) SCC 274. So far
the fact situation is concerned, it may be indicated that in-the
end of the affidavit it contained the endorsenent by the
appel l ant that the affidavit had been duly affirnmed, signed and
verified by the Notary. Under the affirmation by the Notary,
the words "Sd/- Notary" were witten but name address or the
stanmp and seal of the Notary were missing. The Court
consi dered the question as to whether the decision in the case of
Dr. Shipra (supra) would be applicable in the case or not.
This Court held that decision in the case of Dr. Shipra (supra)
woul d not be applicable which was deci ded and confined to the
fact situation as it existed in that case. |In Paragraph 33 the
Court observed thus:
"Does the word ‘copy’ occurring in Section
81 (3) of the Act mean an absol utely exact
copy or does it mean a copy so true that
nobody coul d by any possibility
m sunderstand it. This matter is no | onger
res integra. |In Mirarka Radhey Shyam
Ram Kumar versus Roop Singh Rathore, a
Constitution Bench of this Court el aborately
dealt with this question after referring to a
catena of authorities. It was held that the
test to determ ne whether a copy was a true
one or not was to find out whether any
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variation fromthe original was callculated to
m sl ead a reasonabl e person. The
Constitution Bench found as untenable the
contention that since copies of the petition
served on the returned candi date did not
contain the signatures of the petitioner
below the word ‘petitioner’ on the copies
of the petition served on the respondent,
they had ceased to be true copies of the
original petition, attracting the consequences
of Section 86 (1) of the Act. The Bench
opi ned:

"Having regard to the provisions of
Part VI of the Act, we are of the view that
the word ‘copy’ does not nean an absol utely
exact copy. It neans a copy so true that
nobody can by any possibility
m sunderstand it:"

The fact 'situation in the case of Dr. Shipra (supra) is
enuner ated in Paragraph 16 of the judgnment which reads as
under :

"Thus, fromthe "facts" noted by Bharucha,

J., it transpires that in Dr. Shipra case the "true
copy" of the election petition furnished to the
respondent gave an inpression that the el ection
petitioner’'s affidavit supporting his allegations of
corrupt practice had not been duly sworn and
verified by the election petitioner before the

Not ary, who al so had not attested the same thereby
rendering that docunent as "no affidavit" at all in
the eye of the law. The defect found in the "true
copy" of the affidavit, was thus, not nerely the
absence of the name of the Notary or his seal and
stanp but a conpl ete absence of "notaria

endorsenent” of the verification as~ well as

absence of an "affirmation" or "path" by the

el ection petitioner. It was in that context that the
Bench had found in Dr. Shipra case that the

returned candi date woul d have got the inpression

on a perusal of the "true copy" of the affidavit, that
there was no duly sworn and verified affidavit filed
in support of the allegations of corrupt practice by
the election petitioner. It was precisely on account
of this "fatal" defect that K Ranmaswany, J. opined
that" the principle of substantial conpliance cannot
be accepted in the fact situation”.

On the question of substantial conpliance the
Constitution Bench in T.M Jacob’s case has further observed as
fol | ows:

"The object of serving a "true copy" of an

el ection petition and the affidavit filed in support
of the allegations of corrupt practice on the
respondent in the election petition is to enable the
respondent to understand the charge against thim

so that he can effectively neet the sane in the
witten statenent and prepare his defence. The
requirement is, thus, of substance and not of form"

The expression "copy" in Section 81(3) of

the Act, in our opinion, nmeans a copy which is
substantially so and whi ch does not contain any
material or substantial variation of a vital nature as
could possibly nmislead a reasonabl e person to
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understand and neet the charges/allegations nade
against himin the election petition. | ndeed a copy

which differs in material particulars fromthe
original cannot be treated as a true copy of the
original within the neaning of Section 81(3) of the
Act and the vital defect cannot be permitted to be
cured after the expiry of the period of limtation."
(enphasi s supplied by us)
In the case of Anil R Deshmukh versus Onkar N
Wagh and others (1999) 2 S.C.C. 205, a Bench of Three
Judges considered the question. The fact situation in that case
as enunerated in Paragraph 3 of the Judgnent is as under
"When the copies of the petition, docunents
and the affidavit were served on the respondents,
the copy of the affidavit did not bear the
endor senent of attestation found on the original or
the seal or stanp of the attesting officer. The
appel | ant si gned bel ow t he rubber stanp
endorsenent "attested as true copy". But for the
absence of the notarial endorsenent, it was a true
copy of the original as it -was a xerox copy. The
first respondent and the tenth respondent raised
obj ections that the election petition should be
dismissed in |limne as the provisions of Section
83(1) of the Act were not conplied with."
(enphasi's supplied by us)
The Court in Paragraph 17 of the judgnent dealt with the
matter in reference to the decision in Dr. Shipra s case and
hel d as under:
“In the light of the rulings of the
Constitution Bench referred to earlier, we have our
own reservations on the correctness of the view
expressed in Dr. Shipra case but it is unnecessary
in the present case to dwell on the sane:

We have already referred to the fact that even

bef ore argunents were heard on the prelininary
objection by the H gh Court in this case, the true
copies of the affidavits had been served on the first
respondent and his counsel. 1In the facts and
circunstances of this case, we have no doubt that
there was sufficient conpliance with the

provi sions of Section 81(3) read with Section

83(1) ( of the Act.

(@)
~

It is thus clear that the correctness of broad proposition

as laid in the case of Dr. Shipra (supra), was doubted in the
case of T.M Jacob as well as Anil R Deshnmukh’ case

(supra) . The Constitution Bench in T.M Jacob’s case (supra)
has indicated the correct position. Any defect of whatever
nature, 1in the true copy supplied to the respondent woul d not

render the petition liable to be dism ssed under Section 86 of
the Act. Such defects in supply of true copies are not al ways
i ncurable. The main consideration which would weigh is that
the returned candi date nmust get a correct idea of the

al l egations of corrupt practices so that it may be possible to
understand and neet the charges |evelled against him The true
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copy supplied should also reflect that the part of the petition
containing the allegations of corrupt practices has been verified
and sworn by the petitioner on oath. The fact that the nane,
stanp, seal and signature of the Notary are not indicated or
mssing in the true copy is not material nor the absence of
stanp of attestation by the Notary. W will deal with the facts
of this case in that regard a little later.
We nay now consider the Constitution Bench decision
in the case of Mirarka Radhey Shyam Ram Kumar versus
Roop Si ngh Rathore and other reported in AIR 1964 S.C.
1545 referred to in the case of T.M Jacob (supra). The two
objections mainly raised by the returned candi date were that
there was non-conpliance of Section 81 (3) of the Act since
copy of the election petition served on the respondent was not
true copy of the original filed before the Election Tribunal nor
was it properly attested to be a true copy under the signature of
the petitioner. The other ground was that there was non
conpl i ance of Section 83 of the Act since the affidavit in
respect of corrupt practices was neither properly nmade nor it
was in the prescribed form The Court held as under:-

"Having regard to the provisions of part Vi
of the Act, we are of the view that the word "copy"
does not nean an absolutel y exact copy. It neans
a copy so true that ‘nobody can by any possibility
m sunderstand it. /The test whether the copy is a
true one is whether any variation fromthe origina
is calculated to mslead an ordi nary person
Appl ying that test we have cone to the concl usion
that the defects conplained of with regard to
El ection Petition No. 269 of 1962 were not such as
to mslead the appellant; therefore there was no
failure to conply with the last part of sub-s. (3) of
S. 81."

(Enphasi s supplied by us)

In respect of the other objection it was found that the Election
Tri bunal has rightly pointed out that due to the inexperience of
the Cath Conmi ssioner m stake had occurred in the verification
part of the affidavit and he had endorsed ‘verified by ne’
i nst ead of "verified before ne". The signature of the
deponent had al so been obtained on at a wong place  The
verification was al so not apparently in the prescribed form It is
observed that "the m stake of the Cath Conmi ssioner in
verifying the affidavit cannot be a sufficient ground for
di smissal of the petitioner’s petition sunmarily". It was further
poi nted out that the defect can be renmedi ed in accordance with
the principles of Code of Gvil Procedure relating to verification
of pleadings accordingly even a correct affidavit could be
filed later to rectify the defect.

In yet another decision reported in 2001 (5) SCALE 599
- Sri  T.Phungzat hang versus Sri Hangkhanlian and others,
it has been held that the case of Harcharan Singh Josh
(supra) does not lay the correct law. It has al so been observed
that an election petition acconpanied by an affidavit  ‘has two
parts out of which the verification part by the Cath
Conmi ssioner is not an integral part of the petition and the
affidavit. |If the copy furnished to the returned candi date does
not contain the words as the true copy so far the attestation part
by the OCath Conm ssioner is concerned, it would not violate
the requirenent of furnishing of true copy of the election
petition and the affidavit thereof. This is also a decision by
Three Judge Bench rendered on considering the decisions in
the cases of Dr. Shipra, Mur ar ka Radhey Shyam and
T.M Jacob (supra). It was held that in view of the two
Constitution Bench decisions in the case of Harcharan Singh
Josh (supra) cannot be held as |laying down the correct |aw.
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The Court followed the decision in the case of T.M Jacob

and Anil R Deshmukh (supra). The fact situation of the case
was also quite akin to the case in hand. The allegations of
corrupt practices were nmade. The original petition contains the
affidavit with all necessary endorsenent and attestation by the
Cat h Conmi ssioner. But the copy supplied did not contain any
such verification or affirmation. Wile ascribing additiona
reasons in support of the decision, one of us ( R C Lahoti, J.),
who was a menber of the Bench observed that endorsenent

made by the officer administering oath to the deponent is not an
integral part of the affidavit. Preparing, signing and swearing
of an affidavit are act of deponent; adm nistering oath and
maki ng an endorsement in proof thereof on the affidavit are acts
of the officer adm nistering the oath. The forner relates to
formof an affidavit which the latter is nbde and manner of
swearing in an affidavit. ~The latter part of the provision
prescribes the person recognized by the Act or the Rules as
conpetent ‘to admnister the oath to the deponent and his
endorsenent i's not-an integral part of the affidavit.

From t he various deci'sions noted above, it clearly
enmerges out that the correctness of the decision Dr. Shipra's
case (supra) was doubted and it has been held by the
Constitution Bench inthe T-M Jacob’s case (supra) that it was
confined to the facts of that case. Therefore it cannot be said
that Dr. Shipra' s caselays down any proposition of |aw of
bi ndi ng nature. The two deci sions of the Constitution
Benches, nanely, Radhey Shyam Murarka and T.M Jacob
(supra) hold the field as well as the decision.in the case of Sr
T. Phungzathang (supra). The law as laid down in the above
not ed deci sions woul d be the guiding precedents in deciding a
guestion relating to a true copy of an affidavit:.

The purpose of the provision to furnish a true copy of
the petition is not to frustrate the cause of the petitioner
approachi ng the Court by adhering strictly to technicalities of
little consequence. On the otherhand the anxiety is that the
respondent must have correct idea of the allegations of corrupt
practices nmade against himw th sone responsibility and that he

nmay not be misled in any naterial respect by furnishing of a

copy of the affidavit which may not be a correct copy having
vital variation fromthe original. It is true that' in the matters
relating to elections and el ection petitions, strict conpliance  of
the Ilegal provisions is necessary and full care is to be taken to
see that rights of an el ected representative are not lightly

di sturbed and rightly so. But an election petition is not to be
throwmn at the threshold on the slightest pretext of one kind or
the other which may or may not have any naterial bearing on
the factors to be strictly adhered to in such matters. It is
substance not form which would matter. |If it is permtted

ot herwi se, the returned candidate would only be in the /| ook out

m croscopically for any kind of technical |acuna or defect to
abort the endeavour of the petitioner to bring to trial the issues
relating to corrupt practices in the elections. The purpose of the
| aw on the point cannot be to allow the returned candidate to

avoid the trial of the issues of corrupt practices rai sed agai nst
him on the basis of any little defect which may not result in
any vital variation between the original and the true copy so as
to have the effect of misleading the returned candidate. As it is,
the prevailing situation of elections and practices often said to
be adopted now and then and here and there does not always
gi ve a very happy picture. Free, fair and fearless elections is
ideal to be achieved and not to be defeated for the sake of
pretentious and frivolous technicalities.

Shri Bachawat | earned Senior Counsel for the respondent
vehemently urged that the fact situation of the present case and
the case of Dr. Shipra is the sanme and therefore, the High
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Court has rightly followed the decision in the case of Dr.

Shi pra. We have al ready made our observations in this regard.

In any situation the matter has to be judged in the light of the
deci sions of the Constitution Benches referred to above. There

is no precedent on facts. It is legal proposition flow ng from
the Judgnent which has binding effect.

Learned senior counsel for the respondent then submts
that in the case in hand on the copy there is no stanp of the
Notary, nor anything is mentioned about attestation by himnor
that the affidavit was verified before the Cath Commi ssi oner
and was signed by him (Gath Conm ssioner). Therefore, it
woul d be a different case fromone in which in the true copy it
was i ndicated that the affidavit was signed by the Notary and in
anot her case where it was not so noted but copy of stamp of
Notary may be there in the true copy wthout indicating that
the affidavit was verified or signed by the Cath Conm ssi oner
as in those cases the returned candidate mght know that the
al l egations relating to corrupt practices have been verified and
attested before the Cath Commi ssioner even thought it is not
i ndicated in the true copy that it was signed by the Gath
Conmi ssioner. — W are unable to appreciate the above
submi ssion. Mere indication of the stanp of Cath
Conmi ssi oner w thout any indication in the true copy that the
affidavit was attested before the Cath Conm ssioner and signed
by him (Gath Conmm ssioner) will have no different effect from
one where nothing is indicated about the stanp and verification
bef ore the Qat h Conmi ssioner because it is not necessary that
nere stanp of the Gath Commi ssioner nust |ead to the
inference that the affidavit was also sworn before and signed
by the Cath Conmm ssioner in attestation thereof. Therefore,
such a case woul d be at the sane footing as where nothing is
i ndi cated regardi ng swearing of the affidavit before the Gath
Conmmi ssi oner .

W may now consider the fact situation _of the present

case in relation to attestation of the affidavit in support of the
el ection petition before an Cath Conm ssioner. At the very
outset, it may be indicated that the original election petition in
the end bears the stanp and due attestati on and signature of the
Gat h Conmi ssioner. Above the stanp of the Gath

Conmi ssioner there are signatures of the petitioner above the
word ‘deponent’. Before that on Page 25 of the petition, a ful
verification of the affidavit has been nade. —Pages 25 and 26 of
the petition are as under

Page 25

" AFFI DAVI T"

1. That | amthe instant petitioner in thisl case
and as such | amacquainted with the facts

and circunstances of the case for the

purpose of swearing this affidavit in support

of the contention of the corrupt practices

taken recourse to by Respondent No.1 and

Respondent No.7 more particularly by the

respondent No. 1, Congress candi date who

has been decl ared el ect ed.

2. That the statenents made in paragraph 1 of
this affidavit is true to nmy know edge.

3. That the statenents made in paragraphs
1,4,8,9,10 and 11 of the body of the pet|t|on
are true to ny know edge and those made in

par agraphs 2,3,5,6,7,12 and 14 of this
petition are true to ny informati on based on
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records and further statements made on the
body of the petition are true to ny

i nformati on gathered from polling agents of
those Legi sl ative Assenbly Constituency
segnents nunbering 40 in its segnents

whose appoi ntnent letters have furnished to
the polling officers of 40 polling centres of
each L. A Constituency/ Segnents

Page 26

mentioned in the body of the petition and the
rest are grounds and submi ssion before this
Hon’ bl e Court.

And in wtness whereof, | put my signature
on this 20th day of November 1999 at Guwahati .

I dentified by Sd/ -
Sd/ - (Ram Prasad Sar nah)
(Sun Bar rman) Deponent
(Advocate’s d erk)
20.11.99
SEAL

OATH COWM SSI ONER'

The only grievance is that the stanp and the name of the
Cat h Conmi ssi oner i's not indicated inthe true copy of the
affidavit. W feel that if it was there it would have been better
but absence of stanmp and the name of Cath Commi ssioner
will not be a vital or material deviation fromthe original nor it
may in any manner mslead the returned candidate. Prima facie
on perusal of the heading of the affidavit and detailed
verification of the contents of the paragraphs, as indicated
above, would normally |ead one to believe that the averments
have been nmade on affidavit. |n Paragraph one of the affidavit
there is a specific nmention that the petitioner was acquainted
with the facts of the case for the purpose of swearing of the
affidavit in support of contention of corrupt practices taken
recourse to by Respondent No.1 and respondent No.7. “In the
end the petitioner signs as 'deponent’ and he is identified by
Advocate’s Clerk. That being the position, mere om ssion of
i ndi cating the name of the Cath Comm ssioner or an
endorsenent in the true copy that the affidavit was attested by
an Cath Comm ssioner bearing his stanmp and seal etc. would
not be material. Once an averment is there that affidavit was
bei ng sworn in support of allegations of corrupt practices and
that the petitioner had put his signature, thereon, prima facie
fulfillment of such a legal requirement is adequately reflected
even in absence of name and seal etc. of Cath Commi ssioner in
the true copy.
Learned seni or counsel Shri Bachawat then referred to
two other points raised by Respondent No.1 but repelled by the
Hi gh Court. So far the first point is concerned, about the
petition being time barred, he has very fairly given up the said
point on being indicated referring to the original that the
petition was filed on Novenber 20, 1999 and not on
28.11. 1999.

The only other point which remains to be considered is

that in the election petition nane of Respondent No. 11 has been
i ndicated as "Shri Abdul Khyer" N j Biswanath,
Bi swanat hghat, District Sonitpur, Assam" According to
Respondent No.1 Abul Khayer is the person who had contested
the el ection but he has not been inpleaded as a party instead
some Abdul Khyer has been inpl eaded. The subm ssion is that
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all the candi dates who contested the el ection have thus not been
i npl eaded as nandataorily required under Section 82 of the

Act i.e. in cases where the petitioner prays for being declared
as a successful candidate in the el ection. The H gh Court
rejected the contention holding that the petitioner intended to
i mpl ead Abul Khayer as Respondent No. 11 to the el ection

petition but it was only a mistake in spelling by reason of which
he has been described as Abdul Khyer. Reliance was placed

upon a decision of Orissa High Court reported in ILR (1981) 1
Cuttack 39 (43) - Morsingh Tripathy versus CGurubaru

Maj hi and ot hers.

It may be noted that in Paragraph 1 of the Election
Petition it has been nentioned that the respondents were the
contesting candidates from 9-Tezpur Parlianmentary
Constituency that is to say that Respondent No.11 was al so
i mpl eaded as one who had contested the election fromthe said
constituency. There was every intention to inplead such a
person as a respondent. It may then be noted that along with
the el ection petition, copy of Return of Election is required to
be filed 'inForm21E under Rule 64 of the Conduct of
El ection Rules1961. It contains the result of the election as
well as the list of candidates. The said list is on record as
Annexure | to the election petition filed by the petitioner and
the nanme of Abul Khayer is indicated at Serial No.7 having
contested as an i ndependent candidate. It is thus evident that it
is not as if the correct nane is not available on the record of the
case. Apparently, it seens to be a case of spelling m stake.
Instead of Abul letter ‘d got added extra hence typed as Abdu
in the array of parties and the spelling of Khayer as ‘' Khyer’
omtting ‘a after ‘kh’._ It is to be noted that address of
Respondent No.11 is also indicated in the petition.. It is not
disputed that it is the address of the person who contested the
election. In this Court there is an office report of service of
noti ce on respondent No. 8 prepared on the basis of the report
received fromthe Gauhati H gh Court. ~So far wong spelling
of Khyer is concerned it is of little consequence. Both words
"Khyer" and "khayar" would produce al nost the sane sound.
Technically there may be difference but by way of ‘exanple
some may spell ‘Banerjee’ as ‘Banerji’ or ‘Saksena’ as ‘Saxena
or the like. Therefore such difference in spelling of Khayar is
but to be ignored. There is certainly sone difference in *Abul
and ‘ Abdul’ but there is anmple material on record to indicate
that the sane person who had contested el ection was neant to
be i nmpl eaded e.g. the address of the person, the avernent that
the Respondents 7 to 18 had contested the election as well as
the formof election return indicating names of all those who
had contested the el ection and the names with correct spelling is
on the record nanely ‘ Abul Khayar’ . The respondent therefore
gets no advantage out of above-noted point sought to be made
out. The parties have however placed reliance on certain
decisions on the point. On behalf of Respondent No.1l reliance
has been placed on GCorelal Shakya versus Maharaj Singh
Yadav 1995 Supp. (3) S.C.C. 407 wherein Respondent No. 10
was shown as Sanjay Kumar whereas correct nane shoul d have
been Sanjiv Kumar. Similar argunments seens to have been
advanced that notice was not served on the correct respondent
and the person who ought to have been inpl eaded, has not been
i mpl eaded. The High Court dismissed the petition for non
conpli ance of Section 82(a) of the Act. This Court upset the
deci sion of the Hi gh Court observing that H gh Court had made
a nountain out of a nole hill as it was a nere typographica
m stake. Then this Court noted that in the body of the petition
at one place his name was indicated as Sanjiv Kumar and at
anot her place his name was indicated as Sanjay Kumar. It is
submitted that in the present case no application for correcting
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the name was noved nor any witten objection was filed to
indicate that it was a typing error. W feel that absence of any
such application will not adversely affect the petition for the
reasons we have already indicated earlier. Another case relied
upon by the |l earned counsel for the respondent is reported in
AR 1958 S.C. 687 - K. Kamaraja Nadar versus Kunju
Thevar and others. This is a case relating to non-joinder of
necessary parties. W are not concerned here with such a
point. This case therefore would be of no help to the
respondent. The | earned counsel for the appellant relies upon a
case reported in 1979 (1) S.C R 520 - Shiv Chand versus
U agar Singh and Anr. to indicate the approach which the
Court may adopt while dealing with a case under Section 86
(1) of the Act. It is observed that the test is whether the
el ection petition conplies with provisions of Section 82, not
whet her the election petitioner has failed to conply with
Section 82. The substance of the matter nust govern, because
hyper technicality when the public policy of the Statute is
fulfilled, cannot be permitted to play the procedural tyrant to
defeat the vital judicial process, nanely, investigation into the
nerits of the case. W find no force in this point too raised by
Respondent No.1. No other point has been urged.

In the result, we allowthe Cvil Appeal No. 6593 of
2000 and set aside the judgnent and order passed by the Hi gh
Court dismssing the Election Petition under Section 86 (1) of
the Representation of Peoples Act for non- conpliance with
provi sions of Sub-section (3) of Section 81 of the Act. The
findings of the Hi gh Court, however, repelling the two other
grounds as raised by the respondent No. 1 relating to limtation
and mention of the name of Abdul ‘Khyer as respondent No. 11
are upheld. This disposes of SLP {c} (CC 8664/01)
al so accordingly.
Costs of the proceedings to be borne by the respondent
No. 1.




