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CASE NO. :
Appeal (civil) 7063-7065 2000

PETI TI ONER
M S. NATI ONAL HEAVY ENG NEERI NG COOPERATI VE LTD.

Vs.

RESPONDENT:
M S. KI NG BUI LDERS

DATE OF JUDGVENT: 04/ 12/ 2000

BENCH
D. P. Mohapat ro, Shivaraj Patil

JUDGMENT

D. P. MOHAPATRA, J.

Leave granted. Al these appeals are inter-linked
with each other. The parties are the same and conmmon
questions arising fromthe same set of facts are involved in
all these cases which were disposed of by the H gh Court of
Raj ast han by a conmon j udgrent . Wi | e SLP (O
Nos. 10917- 10918 of 1999 are directed agai nst the  judgnent
passed by the Hi gh Court in M scellaneous Appea

Nos. 283 of 1992 and 825 of 1994 filed under Section 39
of the Arbitration Act, 1940, SLP (C) Nos.9170-9172 of 1999
are directed against Civil Review Petition Nos.117 of 1997
and 118 of 1997 arising fromthe judgnent/order passed  in
the said two appeals and Cvil M scellaneous Appeal No.691
of 1997. In Civil Mscellaneous Appeal No.691 of 1997, the
appel l ant- M s. National Heavy Engi neeri ng Cooperative Ltd.
(hereinafter referred to as the ’'conpany’) challenged the
order passed by the District Judge, Jaipur Cty, appointing
the arbitrator in conpliance with the direction passed by
the Hgh Court in the appeals. In Gvil Mscellaneous
Appeal No.283/92, the order passed by the District Judge on
24.2.1992, allowing the application filed by Ms.King
Builders (hereinafter referred to as the 'contractor’) for
appointnent of an arbitrator and directing the conpany to
take steps for appointnent of an arbitrator in accordance
with Cause 66 of the agreement within one nonth, was under
chal | enge. Cvil Mscellaneous Appeal No.825 of 1994 was
filed by the contractor challenging the order dated
31.1.1994 dismissing the contractor’s application under
Section 8 of the Act. The High Court, on consideration of
the matter, disnissed appeal No.283 of 1992 and confirnmed
the order dated 24.2.1992 passed by the Subordinate Judge
and allowed the appeal No.825 of 1994 and set aside the
order dated 31.1.1994 passed by the Subordi nate Judge. The
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H gh Court, while allowing the contractor’'s application
filed under Section 8 of the Act, directed the District
Judge, Jaipur city to appoint an arbitrator for adjudication
of the dispute which has arisen between the parties wthin
one nonth. In paragraph 6 of the counter affidavit filed by
the contractor in this Co urt, it has been averred
inter alia that the trial Court, in conpliance of the
judgrment and order of the Additional Chief Engineer , High
Court, appointed one Shri MMSingh, retired PPWD. as the
arbitrator.It is relevant to state here that the Tilam Sangh
had suggested appoi ntment of Sri K CPuri, a former
Executive Engineer to act as the sole arbitrator. The
guestion that arises for considerationis who is to act as
arbitrator for adjudication of the disputes raised by the
parties in the case; ~whether it is the former Additiona
Chi ef Engi neer appointed by the Court or the fornmer
Executive Engineer as suggested by Tilam Sangh. The High
Court has taken the view that the arbitrator appointed by
the lower court, in conpliance with the order of the Hgh
Court dated 19th May, 1997, should act as the arbitrator.
We have heard learned counsel appearing for both the parties
and perused the inmpugned order/judgnent passed by the High
Court.

The |learned’ counsel for the appellant strenuously
ur ged t hat only t he arbitrator appointed by t he
Admi ni strative Head of the Tilam Sangh is entitled to act as
arbitrator since his appointnent isin ternms of C ause 66 of
the Agreement between the parties. The |earned counse
appearing for the respondent-on the other ~hand  contended
that since the arbitrator appointed by the Court is a forner
Addi tional Chief Engineer who is nore experienced than the
fornmer Executive Engineer appointed by the Administrative
Head of Tilam Sangh, this Court should not interfere wth
the order passed by the H gh Court in which the appointnent
of the forner has been confirmed. Al ternatively he
contended that if the appellant is agreeable, a retired Hi gh
Court Judge may be appointed as arbitrator in the / case.
Considering the nature of the controversy raised in the
case, we specifically asked the l'earned counsel for the
appel l ant if the appellant has any serious objection against
the continuance of the arbitrator appointed by the Court and
if so, the basis for the sane. W also put it to the
| earned counsel that whether the appellant is agreeable for
appoi ntnent of a retired H gh Court Judge as arbitrator. To
both these questions, the |earned counsel could not offer
any specific reply. As noted earlier, the District Judge

appointed a former Addl. Chief Engineer as arbitrator in
conpliance with the direction in the order passed by the
H gh Court. It is stated by learned counsel for the

respondent that the said arbitrator has already entered upon
the reference but the matter could not proceed further in
view of the interimorder passed by this Court on 30th July,
1999. Consi dering the facts and circunstances of the case
and the subm ssions nade by | earned counsel for the parties,
we are of the view that the order of the H gh Court
confirming the appointnent of arbitrator by the | ower court
warrants no interference in exercise of the jurisdiction
under Article 136 of the Constitution. Accordingly, the
Cvil Appeals are dismssed. No costs.




