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Leave granted.

The renedies available to a defendant in the event of an ex-parte
decree bei ng passed against himin terns of Order 9 Rule 13 of the Code of
Cvil Procedure (Code) and the extent and limtation thereof is in question
before us in this appeal which arises out of ‘a judgrment and order dated
19. 12. 2002 passed by the Hi gh Court of Madhya Pradesh at Jabal pur in First

Appeal No. 109 of 1986.

The fact of the matter rel evant for the purpose of this appeal is as
under :

One Shri N.N. Mikherjee was the owner of the premises in suit. He
di ed | eaving behind his wife Snt. ‘Suchorita Miukherjee, (original defendant

No. 1), son Shri P.P. Mikherjee,
Archana Kumar, (origina
governed by Dayabhag Schoo
suit for partition in the year 1976.

statenments. Respondent No. 2 herein

of Snmt. Archana Kumar, Respondent No.
statenment and counterclai mby setting
title deeds in respect of property in
nmother in law (original defendant No.

Sm. Suchorita Mikherjee died

(origina
def endant - No.
of Hi ndu Law.

plaintiff) and daughter Sm

The famly is said to be

The original plaintiff filed a

The original defendants filed their witten
Surender Nath Kumar who- i s husband

1 herein also filed awitten

up a plea of nortgage by deposit of

suit said to have been created by his

1).

2) .

on 15.9. 1984 wher eupon Respondent

No. 1 herein was transposed as defendant No. 1; whereas Respondent No. 2

was transposed as defendant No. 2 therein
Respondent No. 2 also did not file any docunent

did not file any docunent.

In the suit, the defendant No. 1

in support of his purported counter claim

Having regard to the riva
parties,

"1(a) Whet her

contentions raised . in the pleadings of the
the follow ng i ssues were franed

partition of property owned by |ate

Shri NN Mukherjee had taken place during his life
time?
(b) If so, what property was avail able for

partition?

(c) What were the shares allotted to the Plaintiff

and t he def endant No.

1in the said partition?

(d) Whether the Plaintiff had separated fromhis
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father during his life tinme and was in separate
possession of his share in the property?

2. VWether the Plaintiff is entitled to = share and
separ at e possession of his share in the property
described in para 3 of the plaint?

3. Wiether the plaintiff is entitled to clai mnesne
profits for the incone derived by the defendant

No. 1 fromthe share in the property? If so, at what
rate and to what sunf

4. \Whether the claimin suit is barred by
limtation?

5. Wether the decision inCwvil Suit No. 63-A of

1972 decided on 22.11.75 by Ilnd Cvil Judge,

Gl ass |1, Jabal pur will operate as res-judicata in the
present case?

(a) Wiether the suit is not maintainable as no relief
has been sought agai nst defendant No. 2?

(b) Whether at the request of Defendant No. 1,

Def endant No. 3 spent Rs. 21000/- till 31.10.74 on
construction and alteration of the suit property and
the interest as on 31.10.74 cane to Rs. 10, 000. 007

(c) Whether in order to secure the above anount

def endant No. 1 deposited the title deeds of ‘the suit
property with defendant No. 2 and created a

nortgage by deposit of title deeds in favour of

def endant No. 3 and the suit property stands
nortgaged wi th the defendant No. 3?

(d) Whet her defendant No. 3 further spent Rs.
9500/- in the year 1976, 1977 and 1980 and
def endant No. 2 spent Rs. 10500. 007

(e) Wether defendant No. 3 is entitled to get
decl arati on shown as in para 6(A)(B)(C) of the
witten statenent of defendant No. 37

(f) Whether the nother of defendant No. 2 had
made will in favour of defendant No. 2 and thus,
after the death of nother defendant No. 2 becane
absol ute owner and plaintiff has no right?

(g) Wiether the plaintiff had already separated in
the year 1951 and thus he has no right over the suit
property?

6. Relief & Costs?"

An additional issue was framed on 13.6.1985 and the case was fixed
for evidence on 3.8.1985. On 3.8.1985 nobody was present on behal f of the
def endant but the plaintiff’s advocate was present whereupon, the case was
directed to be placed after sone tine. At 2.35 p.m a request was nade for
adj ournnent on the ground that the defendant could not cone from Del hi
whereafter an application was filed by the plaintiff that he had cl osed his
evidence. It was further contended that the burden to prove the additiona
i ssue rested on the defendant and if any evidence is to be adduced, he should
adduce evidence first. It appears that the plaintiff was also not cross-
exam ned by Respondent No. 1 herein. As the plaintiff was attending to the
court proceedings from Calcutta, a cost of Rs. 200/- was inmposed on the
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defendants. It was further directed that if the costs were not paid, the right
of cross-exam nation will be closed. The nmatter was again posted on

7.10.1985 on which day again the counsel for the defendant was not present.
Even the costs awarded agai nst themwas not paid. Having regard to the fact
that the Respondent No. 1 herein was absent and did not cross-exam ne the
plaintiff; the case was directed to be posted ex-parte agai nst her and the right
of cross-exam nation was forfeited. The case was fixed for final argunent
on 11.10.1985. Yet again on 11.10.1985 the plaintiff was present but the
def endants were not. Allegedly, owing to strike of the advocates the case
was adj ourned for 14.10.1985. On 14.10.1985 the |earned Judge fixed the
case for 25.10.1985 for delivery of judgment. The judgment, however, was
not pronounced on 25.10.1985. However, on the next date, viz., 30.10.1985,
an application was filed by the Respondents herein purported to be in terns
of Order 9, Rule 7 of Code for setting aside the order dated 7.10.1985
whereby the suit was posted for ex-parte hearing. The said application was
rejected by an order dated 31.10.1985. A prelininary decree for partition
thereafter was passed on 1.11.1985 in favour of the plaintiff.

An application under Order 9, Rule 13 of Code was filed by the
Respondent s herein on 5.11.1985 which was narked as M sc. Judicial Case
No. 30/1985. The said application was di sm ssed by an order dated
15.1.1986 by the 6th Additional District Judge, Jabal pur hol ding that the
defendants failed to prove good and sufficient cause for their absence on
7.10.1985. An appeal marked as M sc. Appeal No. 19/86 thereagainst in
terns of Order 43, 'Rule 1(d) of the Code was filed on 30.1.1986 which was
al so di sm ssed

A Cvil Revision Application was also filed challenging the order
dated 31.10.1985 whereby and whereunder the Respondents’ application
under Order 9, Rule 7 of Code was dism ssed.  The said petition was al so
di smssed. Yet again a regular First Appeal being No. 109/86 was filed in
the H gh Court. It is contended that the Respondent No. 2 did not file any
appeal against the rejection of his counter claim The said Msc. Appeal No.
19/ 86 was di smissed by an order dated 5.4.1994 whereagai nst a Speci a
Leave Petition was filed which al'so came to be disnissed as w thdrawn by
an order dated 16.12.1994. In the nmeanwhile, it appears that the origina
plaintiff transferred his right title and interest i'n favour of the present
Appellant. The plaintiff died on 1.5.2001. By reason of the inpugned
judgrment, the High Court allowed the First Appeal No. 109/86 hol ding:
"i. That the Trial Judge has grossly erred inlaw
by proceedi ng ex-parte agai nst the defendants:

ii. The | earned counsel further canvassed that
the appellant No. 2, Surendra Kumar, filed the
counter claimand therefore it was incunbent upon
the learned trial judge to decide the counter claim
filed by the defendant in view of the mandate
contained in Order 8 Rule 6(D) of the Code."

M. Anup G Choudhary, |earned senior counsel appearing on behalf
the Appellant would submit that as the counter claimfiled by the defendants
under Order 8 Rule 6(D) of the Code was dism ssed by the learned Tria
Judge, the First Appeal should not have been entertai ned by the H gh Court
at the instance of the Respondent No. 2 and, thus, the inpugned judgnent
must be set aside.

The | earned counsel would urge that the subject matter of an
application under Order 9, Rule 13 of the Code and the subject matter of the
appeal being sane, it is against public policy to allow two paralle
proceedi ngs to continue sinultaneously. Reliance in this behalf has been
pl aced on Badvel Chinna Asethu and another Vs. Vettipalli Kesavayya and
anot her [AIR 1920 Madras 962], Mnassar Bin Jan Nisar Yarjung (died) his
L. Rs Marian Begum and others Vs. Fatima Begum and others [AIR 1975 AP




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

9

366], Ms. Mangilal Rungta, Calcutta Vs. Manganese Ore (India) Ltd.,
Nagpur [AIR 1987 Bonbay 87], Dr. MK Gourikutty and etc. Vs. MK
Raghavan and Others [AIR 2001 Kerala 398], Rani Choudhury Vs. Lt.-Col.
Suraj Jit Choudhury [(1982) 2 SCC 596] and P.Kiran Kumar Vs. A S.
Khadar and Others [(2002) 5 SCC 161].

In any event, M. Choudhari would contend that the Respondents’
claimwould be hit by the doctrine of Issue Estoppel. Reliance in this behalf
has been placed on Y.B. Patil and Others Vs. Y.L. Patil [(1976) 4 SCC 66],

Vi jayabai and Others Vs. Shriram Tukaram and Others [(1999) 1 SCC 693]
and Hope Plantations Ltd. Vs. Taluk Land Board, Peermade and Anot her
[ (1999) 5 SCC 590].

As regard the counter claimof Respondent No. 2 herein, M.
Choudhari woul d contend- that the sane was directed only against his nother
in law being the original defendant No. 1, and, thus, it could not have been
enforced against the plaintiff.. The |learned counsel in this connection has
drawn our attention to Issue No. 5 franed by the | earned Trial Judge.
Drawi ng our attention to the judgnent of the | earned Trial Judge, it was
argued that the High Court commtted a manifest error in comng to the
conclusion that the |earned Trial Judge did not determine the counter claim
which in fact was done.

M. Ranjit Kumar, |earned senior counsel appearing on behalf of the
Respondents, on the other hand, would contend that the Respondents were
entitled to maintain an appeal against the ex-parte decree in terns of Section
96(2) of the Code. The |earned counsel would argue that the Hi gh Court in
its inmpugned judgment having arrived at a conclusion that the suit was
directed to be proceeded ex-parte only agai nst Respondent No. 1 and not
agai nst the Respondent No. 2; he was entitled to raise a contention as
regards the legality or validity of the order dated 31.10.1985. It was further
submitted that in any event, Respondents herein were entitled to assail the
judgrment on nmerit of the matter. Drawing our attention to the provisions of
O der 8, Rule 10 of the Code, the learned counsel would contend that even
in a case where no witten statement is filed, the Court nmay direct the parties
to adduce evidence in which event the Court nust pass a decree only upon
recording a satisfaction that the plaintiff has been able to prove his case. |If
on the basis of the materials on record, M. Ranjit Kumar would urge, the
plaintiff fails to prove his case, the judgment woul d be subject to an appea
in terms of Section 96(2) of the Code which confers an unrestricted statutory
right upon a party to a suit.

The | earned counsel would further contend that the Appellant herein
has no locus standi to nmaintain this appeal as upon the death of the origina
plaintiff he was not substituted in his place. M. Ranjit Kumar woul d submit
that, in the event if it be held that the Respondents are not entitled to
guestion the order of the |l earned Trial Judge to pass an ex-parte decree
agai nst both the Respondents, the matter may be remtted to the H gh Court
for a decision on nmerit of the matter.

In reply, M. Choudhari would point out that only two contentions
were raised before the Hi gh Court and its findings thereupon being ex facie
erroneous, no purpose would be served by remitting the matter back to the
Hi gh Court for determ nation of the nerit of the matter. I't was argued that
the Respondents have not raised any contention on nerit of the matter and in
any event, they having not adduced any evidence, there is no material on the
record of the appeal enabling the court to deternmine the same on nerit. |t
was further contended that even the deed in terns whereof the purported
nort gage was created was not annexed with the witten statement of the
Respondent No. 2 as it was mandatorily required under Order 8, Rule 1 of
the Code, he cannot raise any contention on nerit of the counter claimand
furthernore even no evidence was produced in support thereof.

Oder 9, Rule 7 of the Code postul ates an application for allowi ng a
def endant to be heard in answer to the suit when an order posting a suit for
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ex-parte hearing was passed only in the event, the suit had not been heard as
in a case where hearing of the suit was conplete and the court had adj ourned
a suit for pronouncing the judgnent, an application under Order 9, Rule 7
woul d not be maintainable. (See Arjun Singh Vs. Mhindra Kumar and

others, AIR 1964 SC 993) The purpose and object of Oder 9, Rule 7 of the
Code has been explained by this Court in Vijay Kumar Madan and Ot hers

Vs. R N. Gupta Technical Education Society and Qthers [(2002) 5 SCC 30]

and Rarmesh Chand Ardawatiya Vs. Anil Panjwani [(2003) 7 SCC 350]

It is true that the suit was not directed to be heard ex-parte agai nst
Respondent No. 2 herein but it remains undisputed that both the
Respondents filed application for setting aside the ex-parte decree before the
| earned Trial Judge, preferred appeal against the judgnent dism ssing the
sanme as also filled a revision application against the order dated 31.10.1985
setting the suit for ex-parte hearing. The said applications and appeal had
been di snm ssed. Even a Special Leave Petition filed was disn ssed as
withdrawn. |In that view of the matter it is not permssible for the
Respondents now to contend that it was open to the Respondent No. 2 to
reagitate the matter before the H gh Court. The contention which has been
rai sed by the Respondent No. 2 before the High Court in the first Appeal
furthernore, was not raised in the said application under Oder 9, Rule 13 of
the Code and even in the Msc. Petition and the Revision Application filed in
the H gh Court. Such-a question having not been raised, in our opinion, the
Respondents disentitled thenselves fromraising the said contention yet
again before the Hi'gh Court in the First Appeal

It is now well-settled that principles of res judicata applies in different
stages of the sane proceedi ngs. [See Satyadhyan Ghosal and others Vs.
Sm. Deorajin Debi and another, AIR 1960 SC 941) and Prahlad Singh Vs.
Col . Sukhdev Singh [(1987) 1 SCC 727].

In Y.B. Patil (supra) it was held:

"4\005 It is well settled that principles of res judicata
can be invoked not only in separate subsequent

proceedi ngs, they also get attracted in subsequent

stage of the sanme proceedi ngs. Once an order

nmade in the course of a proceedi ng becones final

it woul d be binding at the subsequent state of that
proceedi ng..."

In Vijayabai (supra), it was held:
"13. W& find in the present case the Tahsil dar
reopened the very question which finally stood
concl uded, viz., whether Respondent 1 was or was
not the tenant of the suit land. He further
erroneously entered into a new prem se of
reopeni ng the question of validity of the
conprom se whi ch could have been in issue if at
all in appeal or revision by holding that
conprom se was arrived at under pressure and
al lurement. How can this question be up for
determ nati on when this becane final under this
very sanme statute ?...'

Yet again in Hope Plantations Ltd. (supra), this Court |laid down the
law in the follow ng terns:
"17\0050ne inportant consideration of public policy
is that the decisions pronounced by courts of
conpetent jurisdiction should be final, unless they
are nodified or reversed by appellate authorities;
and the other principle is that no one should be
nmade to face the sanme kind of litigation tw ce over,
because such a process would be contrary to
consi derations of fair play and justice."
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It was further held:
"31. Law on res judicata and estoppel is well
understood in India and there are anple
aut horitative pronouncenents by various courts on
these subjects. As noted above, the plea of res
judicata, though technical, is based on public
policy in order to put an end to litigation. It is,
however, different if an i ssue which had been
decided in an earlier litigation again arises for
det erm nati on between the sane parties in a suit
based on a fresh cause of action or where there is
conti nuous cause of action. The parties then may
not be bound by the determination nade earlier if
in the neanwhil e, |aw has changed or has been
interpreted differently by -a higher forum But that
situation does not exi st here. Principles of
constructive res judicata apply with full force. It is
the subsequent stage of the sane proceedings. If
we refer to Order XLVII of the Code (Explanation
to Rule. 1) review is not perm ssible on the ground
"that the decision on a question of [aw on
whi ch the judgnment of ‘the Court is based
has been reversed or nodified by the
subsequent decision of “a superior court in
any other case, shall not be a ground for the
revi ew of such judgnent"."

The question which now arises for consideration is as to whether the
First Appeal was maintainable despite the fact that an application under
Oder 9, Rule 13 of the Code was di sm ssed.

An appeal against an ex-parte decree in terns of Section 96(2) of the
Code could be filed on the foll ow ng grounds:
(i) The materials on record brought on record in the ex-parte
proceedings in the suit by the plaintiff would not entail a decree in
his favour, and
(ii) The suit could not have been posted for ex-parte hearing

In an application under Order 9, Rule 13 of the Code, however, apart
from questioning the correctness or otherw se of an order posting the case
for ex-parte hearing, it is open to the defendant to contend that he had
sufficient and cogent reasons for not being able to attend the hearing of the
suit on the relevant date.

When an ex-parte decree is passed, the defendant (apart fromfiling a
review petition and a suit for setting aside the ex-parte decree on the ground
of fraud) has two clear options, one, to file an appeal and another to file an
application for setting aside the order in terns of Order 9, Rule 13 of the
Code. He can take recourse to both the proceedi ngs sinultaneously but i'n
the event the appeal is dismssed as a result whereof the ex-parte decree
passed by the Trial Court nerges with the order passed by the appellate
court, having regard to Explanation appended to Order 9, Rule 13 of the
Code a petition under Order 9, Rule 13 woul d not be nmintainabl e.

However, the Explanation | appended to said provision does not suggest that
the converse is also true

In an appeal filed in terns of Section 96 of the Code having regard to
Section 105 thereof, it is also permssible for an Appellant to raise a
contention as regard correctness or otherwi se of an interlocutory order
passed in the suit subject to the conditions |aid down therein

It is true that although there may not be a statutory bar to avail two
remedi es sinmul taneously and an appeal as also an application for setting
aside the ex-parte decree can be filed; one after the other; on the ground of
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public policy the right of appeal conferred upon a suitor under a provision of
statute cannot be taken away if the same is not in derogation or contrary to
any other statutory provisions.

There is a distinction between 'issue estoppel’ and ’'res judicata [ See
Thoday vs. Thoday \026 1964 (1) All. ER 341]

Res judicata debars a court fromexercising its jurisdiction to
determine the lis if it has attained finality between the parties whereas the

doctrine issue estoppel is invoked against the party. |f such an issue is
deci ded agai nst him he would be estopped fromraising the same in the

| atter proceeding. The doctrine of res-judicata creates a different kind of
est oppel viz Estopper By Accord.

In a case of this nature, however, the doctrine of ’'issue estoppel’ as
also ’'cause of action estoppel’ may arise. |In Thoday (supra) Lord Dipl ock
hel d :

"\ 005" cause of action estoppel" is that which prevents a

party to an action from asserting or denying, as against

the other party, the existence of a particular cause of
action, the non-exi stence or existence of which has been
determ ned by a court of conpetent jurisdiction in

previous litigation between the sanme parties. |If the cause

of action was determned to exist, i.e., judgment was

given on it, it is said to be nerged in the judgment\005.1f it
was determ ned not 'to exist, the unsuccessful plaintiff

can no |onger assert that it does; he is estopped per rem
judi catam "

The said dicta was followed i nBarber vs. Staffordshire Country

Council, (1996) 2 Al ER 748. ~ A cause of -action estoppel arises where in
two di fferent proceedings identical issues are raised, in which event, the

| atter proceedi ngs between the sane parties shall be dealt with sinmlarly as

was done in the previous proceedings. [In such an event the bar is absolute in
relation to all points decided save and except allegation of fraud and
col | usi on. [See C. (a mnor) Vs. Hackney London Borough Counci l

(1996) 1 All ER 973].

It is true that the Madras Hi gh Court in- Badvel Chinna Asethu (supra)
held that two alternative renedies in succession are not permissible stating:
"Assuming that it is open to a defendant in the
appeal against the exparte decree to object to the
decree on the ground that he had not sufficient
opportunity to adduce evidence in a case where he
did not choose to avail hinself of the specia
procedure, it does not by any means follow that,
where he did actually avail hinmself of the specia
procedure and failed, still it would be open to him
to have the same question reagitated by appealing
agai nst the decree."

A dfield, J. in his concurring judgnent stated:
"\ 005No case has been cited before us in which the
guesti on now under consideration, whether a party
agai nst whom a decree has been passed ex parte
can proceed in succession under 09, R 13, as well
as by taking objection to the order placing himex
parte in his appeal against the substantive decree
has been dealt with. On principle it would appear
that he could only do so at the expense of the rules
as to res judicata; and there can be no reason why
the adjudication on his application under Q 9,
R 13, if there were one should not be conclusive
agai nst him for the purpose of any subsequent
appeal. In the present case it is suggested that the
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facts that his application under O 9, R 13, was not
carried further than the District Munsif's Court and
that he acquiesced in the District Munsif’s

unf avour abl e order, would nake a difference to his
right to appeal against the decree on this ground.
The answer to this is that the District Minsif’s
order not havi ng been appeal ed agai nst, has

becone final. It seems to nme that it would be a
matter for great regret if a party could pursue both
of two alternative remedies in succession and that
the recognition of a right to do so would be a

uni que incident in our procedure. | am

accordingly relieved to find that such a right has
not been recogni zed by aut hority\ 005"

The af orenentioned view was reiterated in the subsequent deci sions
of different Hi gh Courts in Marian Begum (supra) Ms. Mangilal Rungta,
Cal cutta (supra) and Dr. MK Gourikutty (supra).

However, it appears that in none of the aforenmenti oned cases, the
guestion as regard the right of the defendant to assail the judgnment and
decree on nerit of the suit did not fall for consideration. A right to question
the correctness of the decree in a First Appeal is a statutory right. Such a
ri ght shall not be curtailed nor any enbargo thereupon shall be fixed unless
the statute expressly or by necessary inplication say so. [See Deepa
G rishbhai Soni Vs. United India Insurance Co. Ltd. (2004) 5 SCC 385 and
Chandravathi P.K. and Ghers Vs. C K Saji and O hers, (2004) 3 SCC 734]

We have, however, no doubt in our m nd that when an application
under Order 9, Rule 13 of the Code is dism ssed, the defendant can only
avail a remedy avail abl e thereagainst, viz, to prefer an appeal in terns of
Order 43, Rule 1 of the Code. Once such an appeal is dismssed, the
Appel | ant cannot raise the sane contention-in the First Appeal. If it be held
that such a contention can be raised both in the First Appeal as also in the
proceedi ngs arising froman application under Oder 9, Rule 13, it may |ead
to conflict of decisions which is not contenplated in |aw

The di chotony, in our opinion, can be resolved by holdi ng that
wher eas the defendant woul d not be pernmitted to raise'a contention as
regards the correctness or otherw se of the order posting the suit for ex-parte
hearing by the Trial Court and/ or existence of a-sufficient case for non-
appear ance of the defendant before it, it would be opento himto argue in
the First Appeal filed by himagainst Section 96(2) of the Code on the nerit
of the suit so as to enable himto contend that the materials brought on
record by the plaintiffs were not sufficient for passing a decree in his favour
or the suit was otherw se not maintainable.  Lack of jurisdiction of the court
can al so be a possible plea in such an appeal. W, however, agree with M.
Choudhari that the 'Explanation’ appended to Order 9 Rule 13 of the Code
shall receive a strict construction as was held by this court in Ran
Choudhury (supra), P. Kiran Kumar (supra) and Shyam Sundar Sarnma Vs.
Pannal al Jai swal and Others [2004 (9) SCALE 270].

W, therefore, are of the opinion that although the judgnment of the
H gh Court cannot be sustained on the prem se on which the sanme is based,
the Respondents herein are entitled to raise their contentions as regards nerit
of the plaintiff's case in the said appeal confining their contentions to the
material s which are on records of the case.

We, however, do not agree with M. Ranjit Kumar that the Appellant
herein has no locus standi to maintain this appeal. In terms of Oder 22,
Rul e 10 of the Code he could have been substituted in place of the plaintiff.
Even if he was not substituted in terns of the aforenentioned provision, an
application under Order 1, Rule 10 of the Code on his behal f was
mai nt ai nabl e as he becane the | egal representative of the original plaintiff.
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For the view we have taken, it is not necessary for us to examine the
claimof the original plaintiff for partition of suit properties or claimof the
Respondent No. 2 herein as regard creation of a nortgage in relation thereto
by the original defendant No. 1 and/ or efficacy thereof. W refrain
oursel ves from even considering the subm ssion of M. Choudhari to the
effect that even otherw se the Respondent No. 2 herein could not have raised
a counter claimin the partition suit vis-‘-vis the plaintiff and the effect, if
any, as regards his non-filing of an appeal relating to his counter claim W
may notice that M. Choudhari has further contended that in terms of O der
17, Rule 2 of the Code in the event, in the suit which was adjourned and if
on the date of adjourned date the defendant did not appear, the court has no
ot her option but to proceed ex-parte. The H gh Court, in our opinion, should
be allowed to exam ne all aspects of the matter.

For the reasons aforenmentioned, we are of the opinion that although
the judgnent of the High Court is not sustainable as the reasons in support
t hereof cannot be accepted, the Hi gh Court for the reasons assigned
her ei nbefore nust exam ne the Respondents’ claimon nerit of the matter.

The Appeal is, therefore, allowed, the inpugned judgment is set aside
and the case renitted to the Hi gh Court for consideration of the case of the
parties on merit of the matter. As the suit is pending since 1976, we woul d
request the H gh Court to dispose of the appeal at an early date and
preferably within a period of three nonths fromthe date of comunication
of this order. No/costs.




