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An interesting point is raised in this appeal as to the effect of
di sm ssal of a conplaint filed under Section 200 of the Code of
Crimnal Procedure, 1973 (in short the 'Code’) and whether second
conpl aint can be filed.

Brief reference to the factual aspects as contended by the
appel I ant woul d suffice:

Respondent - Fazru (hereinafter referred to as the ’conplai nant’)

filed a conplaint no.152 on 10.7.1992 whi ch was di smi ssed by order
dated 13.1.1994 by the Judicial Mgistrate, 1st Cass, Nuh, Haryana. On
12.2.1996 the complainant filed a revision before the Punjab and
Haryana Hi gh Court which was nunbered as Crim nal Revision No.43 of
1995. The said revision petition/was dism ssed by order dated
12.2.1996. Prior to the institution of a conplaint 4 suits had been
filed by the appellants’ conpani es and ot her appellants in 1989 which
were decreed by order dated 24.10.1997. In all these cases conplai nant -
Fazru was defendant no.1. In 1992 the conplainant filed a G vil Suit
No. 90 of 1992 in the Court of G vil Judge, Junior Division, Nuh. The
same was di smssed for default on 7.10.1997. Conpl ainant filed the
conpl aint which forms subject nmatter of present appeal on 25.11.1997.
According to the appellants process was directed to beissued by the

| earned Magi strate on 9.1.1999. Such action was assailed by filing a
revision. By judgnent dated 9.7.1999, |earned Additional Sessions
Judge, @urgaon, allowed the revision and di sm ssed the conplaint. It
was, inter alia, held that protection under Section 300 of the Code was
not available to the conplainant. Aggrieved by said order, the
conplainant filed a revision petition no. 552 of 2000 before the High
Court. By the inpugned order the H gh Court allowed the revision
Learned Judge held that if the present appellants had any grievance
they coul d seek review of the sunmoning order with a view to get

di scharged in view of the provision of Section 245 of the Code.

In support of the appeal, M. Al taf Ahmad, |earned senior

counsel, submtted that the second conpl aint was nothing but a
repetition of the averments of the first conplaint and was in essence a
fresh attenpt to re-open the matters which have attained finality. The
order of |earned Additional Sessions Judge was justified and the Hi gh
Court should not have interfered with it. It was pointed out with
reference to various averments in the first conplaint filed on
10.7.1992 and the second one filed on 25.11.1997 that both are founded
on the sane allegations. The averments were nerely repeated and,
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therefore, no case for entertaining the second conplaint was nade out.
That being so, the issuance of process was illegal and the |earned
Addi ti onal Sessions Judge had rightly interfered with it. The Hi gh
Court was not justified in saying that present appellant shoul d seek
di scharge in ternms of Section 245 of the Code. It was subnmitted that
though the second conpl aint can be entertained, the same has to be on
est abl i shing exceptional circunstances and not as a matter of routine.

In response, |earned counsel for the respondent subnitted that it

is not correct to contend as done by the appellants that the avernents
were nere repetitions. Different persons were arrayed as accused in
the conplaint and the alleged of fences were different.

A birds’ eye view of sone of the decisions throwing |ight on the
controversy needs to betaken

In Pramat ha Nat h Tal ukdar v. Saroj Ranjan Sarkar (AR 1962 SC
876), Kapur, J. speaking for hinmself and Hi dayatullah, J. as he then
was, observed: (at p.899, para 48)

"Therefore, if he has not misdirected hinmself as to
the scope of the enquiry nmade under  S. 20, Crinmina
Procedure Code, and has judicially applied his mnd
to the material before himand then proceeds to make
his order it cannot be said that he has acted
erroneously. An order of dism ssal under S. 203,
Crimnal Procedure Code, is, however, no bar to the
entertai nnent of a second conplaint on the sanme facts
but it will be entertained only in exceptiona

ci rcunmst ances, i.e., where the previous order was
passed on an inconplete record or on a

m sunder st andi ng of the nature of the conplaint or it
was nmani festly absurd, unjust or foolish or where new
facts which could not, with reasonable diligence,
have been brought on the record in the previous
proceedi ngs have been adduced. It cannot be said to
be in the interests of justice that after a decision
has been given agai nst the compl ai nant upon a ful
consi deration of his case, he or any other person
shoul d be given another opportunity to have his
conplaint enquired into Allah Ditta v. Karam Baksh
(AR 1930 Lahore 879); Ram Narai n Chaubey v.
Panachand Jain ((AIR 1949 Pat 256); Hansabai Sayaji
Payagude v. Ananda Ganuji Payagude (Al R 1949 Bom
384); Doraisam Aiyar v. Subramania Aiya (AIR 1918
Mad 484). In regard to the adducing of new facts for
the bringing of a fresh conplaint the Special Bench
in the judgment under appeal did not accept the view
of the Bonbay Hi gh Court or the Patna Hi gh Court in
cases above-quoted and adopted the opinion of

Macl ean, C.J. in Queen Enpress v. Dol egobi nd Dass
(ILR (1901) 28 Cal 211), affirned by a Full Bench in
Dwar ka Nath Mondul v. Beni Mdhab Banerjee (ILR
(1901) 28 Cal 652). It held, therefore, that a fresh
conpl aint can be entertai ned where there is manifest
error, or manifest mscarriage of justice in the
previ ous order or when fresh evidence is
forthcomng."

S.K Das, J. delivering the nmnority judgnent also observed: (AR
p. 887, para 21)

"The question was then considered by a Full Bench of
the Calcutta Hi gh Court in Dwarka Nath Mondul v. Ben
Madhab Banerjee (ILR (1901) 28 Cal 652) and it was
held by the Full Bench (Ghose, J. dissenting) that a
Presi dency Magi strate was conpetent to rehear a
warrant case triable under Ch. XXI of the Code of
Crimnal Procedure in which he had earlier discharged
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the accused person. Nilratan Sen's case (ILR (1896)
23 Cal 983) and Kamal Chandra Pal’'s case (ILR (1897)
24 Cal 286) were referred to in the arguments as
sunmmari zed in the report, but the view expressed
therein was not accepted. Dealing with the question
Prinsep, J. said:

"There is no bar to further proceedings

under the law, and therefore, a

Magi strate to whom a conpl ai nt has been

made under such circunstances, is bound

to proceed in the manner set out in S

200, that is, to exam ne the conplaint,

and, unless he has reason to distrust

the truth of the conplaint, or for sone

ot her reason expressly recognized by

l aw, such as, if he finds that no

of fence had been comm-tted, he is bound

to take cogni zance of the offence on a

conpl ai nt', ~and unl ess he has good reason

to doubt the truth of the conplaint, he

is bound to do justice to the

conpl ai nant, to summon his w tnesses and

to hear themin the presence of the

accused. "

The sane vi ew was expressed by the Madras High Court
Mal ayi | Kottayil Koyassan Kutty, In re (AR 1918 Mad
494) and it was observed that there was nothing in

| aw agai nst the entertai nment of ‘a second conpl ai nt
on the sane facts on which a person had al ready been
di scharged, inasnuch as a di scharge was not

equi valent to an acquittal. This view was reiterated
in Kumariah Nai cker v. Chinna Nai cker (Al R1946 Mad
167), where it was held that the fact that a previous
conpl ai nt had been di sm ssed under S. 203 of the Code
of Crimnal Procedure was no bar tothe entertai nnment
of a second conplaint. In Hansabai  Sayaji Payagde v.
Ananda Ganuji Payagude (Al R 1949 Bom 384) the
guestion was examined with reference to a |arge
nunber of earlier decisions of several H gh Courts on
the subject and it was held that there was nothing in
| aw agai nst the entertai nment of a second conpl ai nt
on the sane facts. The sane vi ew was al so expressed
in Ram Narai n Chaubey v. Panachand Jain (Al R 1949
Pat 256); Ranma Nand v. Sheri (AIR 1934 Al 87) and
Allah Ditta v. Karam Bakhsh (AR 1930 Lah 879) , in
all these decisions it was recognized further that
though there was nothing in law to bar the

entertai nnent of a second conplaint on the sane
facts, exceptional circunstances nmust exist for
entertai nnent of a second conpl aint when on the sane
al l egations a previous conplaint had been disnissed
...... | accept the view expressed by the High Courts
that there is nothing in | aw which prohibits the
entertai nnent of a second conplaint on the sane

al | egati ons when a previous conpl aint had been

di sm ssed under Section 203 of the Code of Crimna
Procedure. | also accept the view that as a rule of
necessary caution and of proper exercise of the

di scretion given to a Magistrate under S. 204(1) of
the Code of Crimnal Procedure, exceptiona

circunst ances nmust exist for the entertai nment of a
second conpl aint on the sane allegations; in other
words, there nust be good reasons why the Magistrate
thinks that there is "sufficient ground for
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proceedi ng" with the second conpl ai nt, when a

previ ous conplaint on the sane allegations was

di sm ssed under Section 203 of the Code of Crimna

Procedure."

The | earned Judge posed the question as to what woul d be those
exceptional circunstances. Noticing the decisions in Queen Enpress v.
Dol egobi nd Dass, ((1901) ILR 28 Cal 211), In re : Koyassan Kutty, (AR
1918 Mad 494), Kumariah v. Chinna Naicker, (AR 1946 Mad 167), and
several other decisions, the | earned Judge cane to the conclusion :
"It will be noticed that in the test thus |aid down

the exceptional circunstances are brought under three

categories; (1) manifest error, (2) manifest

m scarriage of justice, and (3) new facts which the

conpl ai nant had no knowl edge of or could not with

reasonabl e diligence have brought forward in the

previ ous proceedi ngs.” Any exceptional circunmstances

coming within any one or nore of the aforesaid three

categories would fulfil the test. In Ram Narain v.

Panachand Jain (AlR 1949 Pat 256) it was observed

that an exhaustive list of the exceptiona

ci rcunst ances coul d not be gi ven though sone of the

categories were mentioned. One new category mentioned

was where the previous order of dismssal was passed

on an inconplete record or a m sunderstandi ng of the

nature of the complaint. This new category would

perhaps fall within the category of nanifest error or

m scarriage of justice.

It appears to ne that the test laid down in the

earliest of the aforesaid decisions. Queen Enpress v.

Dol egobi nda Dass is really w de enough to cover the

ot her categories nentioned inthe |ater decisions.

Whenever a Magistrate is satisfied that the previous

order of dismssal was due to a manifest error or has

resulted in a niscarriage of justice, he can

entertain a second conpl aint on the sane all egations

even though an earlier conplaint was di sm ssed under

S. 203 of the Code of Criminal Procedure ..."

Yet again in Bindeshwari Prasad Singh v. Kali Singh (1977 SCC (Crl.)
33) this Court followed Pramatha Nath Tal ukdar”s case (supra) hol ding

Y it is nowwell-settled that a second conpl ai nt
can lie only on fresh facts or even on the previous
facts only if a special case is nade out "

As was observed in Mahesh Chand v. B. Janardhan Reddy and Anr.

(2003 (1) SCC 734), there is no statutory bar in filing a second
conplaint on the sanme facts. In a case where a previous conplaint is
di sm ssed w t hout assigning any reason, the Magistrate under Section
204 Cr.P.C. nmay take cognizance of an offence and i ssue process if
there is sufficient ground for proceeding. But the second conplaint on
the sane facts could be entertained only in exceptional circunstances,
nanel y, where the previous order was passed on an inconplete record or
on a m sunderstandi ng of the nature of conplaint or it was nanifestly
absurd, unjust or where new facts which could not, with reasonable

di I i gence, have been brought on record in the previous proceedi ngs have
been adduced. The second conplaint could be dismssed after a decision
has been given against the conpl ainant in previous matter upon a ful
consi deration of his case. Further second conplaint on the sane facts
woul d be entertained only in exceptional circunstances, nanely,

where previous order was passed on an inconplete record or on

m sunder st andi ng of the conplaint or it was nmanifestly absurd or

unj ust .

At this juncture, it will be also necessary to take note of what




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

7

this Court has said in Subramani um Set huraman v. State of Maharashtra
and Anr. (2004 (6) Suprene 662). It was laid down in the said decision
that it is inpermssible for the Magistrate to re-consider his decision
to issue process in the absence of any specific provision to recal

such order.

In Adal at Prasad v. Rooplal Jindal and Os. (2004 (7) SCALE 137),

this Court considered the view of the Court in KM Mthew v. State of
Kerala and Anr. (1992 (1) SCC 217) and held that the issuance of
process under Section 204 is a prelimnary step in the stage of tria
contenmpl ated in Chapter XX of the Code. Such an order nmade at a
prelimnary stage being an interlocutory order, same cannot be revi ewed
or reconsidered by the Magi strate, there being no provision under the
Code for review of an order by the same Court. Hence, it is

i mpermi ssible for the Magi strate to reconsider his decision to issue
process in the absence of any specific provision to recall such order
In that line of reasoning this Court in Adalat Prasad’ s case (supra)
hel d:

"Therefore, we are of opinion that the view of

this Court in NMathew s case (supra) that no specific
provision is required for recalling and i ssuance
order anpunting to one wthout jurisdiction, does not
| aid down the correct |aw "

Fromthe above, it is clear that the | arger Bench of this Court
in Adal at Prasad’'s case (supra) did not accept the correctness of the
law laid down by this Court in K M-~ Mathew s case (supra).

Learned counsel for the respondent submtted that the order to
i ssue process is an interlocutory order, and therefore revision before
the Additional Sessions Judge was not nmintainable. ' Learned counse
for the appellants with reference to certain observations in Rajendra
Kumar Sitaram Pande and Ors. v. Utamand Anr. (1993 (3) SCC 134) and
K. K. Patel and Anr. v. State of Gujarat and Anr. (2000 (6) SCC 195)
submtted that this Court has held that issuance of process or charges
is not an interlocutory order. In both these cases reference was nade
to V.C. Shukla v. State through C.B.I. (1980 Supp. SCC 92) to hold that
fram ng of charge is not an interlocutory order. ~ The 'decision in
V. C. Shukla's case (supra) was rendered in the background of 'the
special statute applicable and it is clearly stated in para 47 to be
so. In any event, that question is academ c as the Hi gh Court did not
interfere with the order passed by the Additional Sessions Judge on the
ground that the revision was not naintainable in view of the
prescription in Section 397(2) of the Code. - Undisputedly, in a given
case Section 482 of the Code can be pressed into service. It was held
by this Court in Pramatha Nath's case (supra). Further, in
Subramani uni s case (supra) as noted above, it was observed that
i ssuance of process is a prelimnary step in the stage of trial. In
V.C. Shukla's case itself the distinction between cases covered by the
Code and the special Statute governing that case, as noted above, has
been clearly indicated. It was inter alia, observed as foll ows:

"To sumup, the essential attribute of an
interlocutory order is that it nerely deci des some
point or matter essential to the progress of the suit
or collateral to the issues sought but not a fina
deci sion or judgnent on the matter in issue. An
intermedi ate order is one which is nmade between the
commencemnent of an action and the entry of the
judgrment. Untwalia, J in the case of Madhu Li maye v.
State of Maharashtra (1978(1) SCR 749) clearly neant
to convey that an order frami ng charge is not an
interlocutory order but is an internedi ate order as
defined in the passage, extracted above, in Corpus
Juris Secundum Vol.60. We find ourselves in conplete
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agreenment with the observations made in Corpus Juris
Secundum It is obvious that an order fram ng of the
charge being an internmedi ate order falls squarely
within the ordinary and natural meaning of the term
"interlocutory order’ as used in Section 11(1) of the
Act. Wharton's Law Lexicon (14th Edn. P.529) defines
i nterlocutory order thus:

"an interlocutory order or judgnment is one
made or given during the progress of an
action, but which does not finally dispose
of the rights of the parties.”

Thus, sumring up the natural and | ogica
meani ng of an interl ocutory order, the conclusion is
i nescapabl e that an order which does not term nate
the proceedings or finally decides the rights of the
parties is only an interlocutory order. |In other
words, in ordinary sense of the term an
interl ocutory order is one which only decides a
particul ar aspect or a particular issue or a
particular matter in a proceeding, suit or trial but
whi ch does not however conclude the trial at all
This would be the result if the terminterlocutory
order is interpreted in its natural and logical sense
wi t hout having resort to Criminal Procedure Code, or
any other statute. That is to say, if we construe
interlocutory order in ordinary parlance it would
indicate the attributes, mentioned above, and this is
what the terminterlocutory order neans when used in
Section 11(1) of the Act.

This case was followi ng inthe case of Mhd.
Amin Bros. v. Dom nion of India (AR 1950 SC 139)
where it was held that so far as this Court is
concerned the principles laid down in S. Kuppuswanmni
Rao v. King (AIR 1949 FC 1) settled the law. In this
connection, in the aforesaid case, Mkherjea, J.,
speaking for the Court observed as follows:

"The expression 'final order’ has been used
in contradistinction to what is known as
"interlocutory order’ and the essential test to
di stingui sh the one fromthe other has been
di scussed and fornulated in several cases
deci ded by the Judicial Committee. Al the
rel evant authorities bearing on the question
have been reviewed by this Court in their
recent pronouncenent in S. Kuppuswani’'s case
(supra) and the law on point, so far as this
Court is concerned, seens to be well settled.
In full agreenment with the decisions of the
Judicial Conmttee in Rancthand Manjimal v.
Gover dhandas Vi shandas (1920 (47) 1A 124) and
Abdul Rahman v. D.K Cassimand Sons (AR 1933
PC 58) and the authorities of the English
Courts upon which these pronouncenents were
based, it has been held by this Court that the
test for determning the finality of an order
is, whether the judgnent or order finally
di sposed of the rights of the parties.

Thus, the Federal Court in its decision seens
to have accepted two principles, namely:
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(1) that a final order has to be interpreted
in contradistinction to an interlocutory order; and

(2) that the test for determning the
finality of an order is whether the judgnment or order
finally disposed of the rights of the parties.

Thus, summing up the entire position the
i nescapabl e conclusion that we reach is that giving
the expression "interlocutory order” its natura
meani ng according to the tests laid down, as
di scussed above, particularly in Kuppuswani’'s case
(supra) and applying the non obstante clause, we are
satisfied that so far as the expression
"interlocutory order’ appearing in Section 11(1) of
the Act is concerned, it has been used in the
natural sense and not in a special or a w der sense
as used by the Codein Section 397(2). The view
taken by us appears to be in conplete consonance
with the avowed object of the Act to provide for a
nost expeditious trial and quick dispatch of the
case tried by the Special Court, which appears to be
t he paramount intention in passing the Act."

As the High Court has not considered the legality of the order
directing issuance of process keepingin viewthe law laid down by this
Court, we feel it would be proper to remt the matter to the H gh Court

to record positive findings on the rel evant issues.

The appeal is disposed of accordingly:




