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PETI TI ONER
STATE OF MADRAS

Vs.

RESPONDENT:
C. P. SARATHY AND ANOTHER.

DATE OF JUDGVENT:
05/ 12/ 1952

BENCH

ACT:

Industrial Disputes Act (XI'V. of 1947), ss. 10 (1) (c), 29-
Reference to |Industrial Tribunal-Nature of dispute or
parties to it not specified-Validity of reference and award-
Demands by Union of “enpl oyees of several concerns-Enpl oyers
of some ' concerns accepting terns of their enpl oyees-
Ref erence-as to all concerns Validity.

HEADNOTE:

The South | ndian C nema Enpl oyees’ Association, a regis-
tered trade uni on whose nenbers were the enployees of the 24
ci nema houses operating in the Madras City including some of
the enployees of ‘the Prabhat Talkies, subnmitted to the
Labour Conmi ssioner a  nmenorandum setting forth certain
demands agai nst their enployers for increased wages etc. and
requesting him to settle the disputes. The Labour
Conmi ssi oner suggested certain, " mninumterns " which were
accepted by sonme of the conpanies including the ' Prabhat
Tal kies and at a neeting of the enployees of the Prabhat
Tal kies a resolution was passed to the effect that no action
be taken about the demands of the Association. The
Association decided to go on strike. The Labour, Com
m ssioner reported to the Governnent, and the  Governnent
made a reference to an Industrial Tribunal, the ~materia
portion of which "’ Wiereas an industrial dispute has arisen
between the workers was: and managenent —of the GCinema
Talkies in the Madras City in respect of certain matters and
whereas in the opinion of Hs Excellency the Governor  of
Madras it is necessary, to refer the said industrial dispute
for adjudication: now therefore etc.” The Prabhat
335
Tal ki es contended before the tribunal that as there was no
di spute between them and their enpl oyees they should not be
included in the reference or award, but the Tribunal did not
exclude them and an award was passed, and the  -managi ng
director of the Prabhat Tal kies was prosecuted for non-
conpliance with the award:

Hel d by the Full Court, (i) t hat the Labour
Conmi ssioner’s report clearly showed that an industria
di spute existed between the nanagenent and the enpl oyees of
the cinema houses; (ii) that as some of the workers of the
Prabhat Tal ki es were nenbers of the Union, and a reference
could be nmade even when a dispute was apprehended, the
CGovernment had jurisdiction to nake a reference even in
respect of the Prabhat Tal kies and the reference and the
award were binding on the Prabhat Tal ki es.

Held Per PATANJALI SASTRI C.J., MJKHERJEA, CHANDRA-
SEKHARA Al YAR and GHULAM HASAN JJ. (BoskE J. dubitante) that
the reference to the Tribunal under s. 10 (1) of the
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I ndustrial Disputes Act, 1947, cannot be held to be invalid
nerely because it did not specify the disputes or the
parties between whomthe disputes arose. Per BOSE J.-The
order of reference nust be read with the docunments which
acconpanied it and there was sufficient conpliance with s.

10 (1) (c) of the Industrial Disputes Act even if the words
" the dispute in the said clause require the Governnent to

indicate the nature of the dispute which the Tribunal is
required to settle. Even if it is not legally necessary to
indicate the nature of the dispute in a reference, it is

desirabl e that that should be done.

Per PATANJALI SASTRI. C. T., MJKHERJEA, CHANDRASEKHARA
Al YAR and GHULAM HASAN JJ.-Though the Governnent will not be
justified in naking a reference under s. 10 (1) wthout
satisfying itself on the facts and circunstances brought to
its notice that an industrial dispute exists or is
apprehended in relationto an establishment or a definite
group of establishnments engaged in a particular industry and
it is also desirable that the Government should, wherever
possi bl e, indicate the nature of the dispute in the order of
reference, it must be remenbered that in naking a reference
under s. 10 (1) the Governnent is doing an administrative
act and the fact that it has to forman opinion as to the
factual existence of an industrial dispute as a prelimnary
step to the discharge of its function does not nake it any
the less admnistrative in character. ~ The Court cannot,
therefore, canvass the order of reference closely to see if
there was any material before the Governnent to support its
conclusion, as if it was a judicial or quasi-judicia
determ nation. No doubt, it will be open toa party seeking
to inmpugn the resulting award to show that what, was
referred by the Governnent, was not an- industrial " dispute
within the neaning of the Act, and that, therefore, the Tri-

bunal had no jurisdiction to nake the award But, 'if the
di spute

336

was an industrial dispute as defined in the -Act, its

factual existence and the expediency of making a reference
in the circunstances of a particular case are nmatters
entirely for the Governnent to decide upon, and it will not
be conpetent for the Court to hold the reference bad and
gquash the proceedings for want of jurisdiction nerely
because there was, in its opinion, no nmaterial before the
Governnment on which it could have cone to an affirmative
conclusion on those matters. The Government -~ nust- have
sufficient know edge of the nature of the dispute to be
satisfied that it is an industrial dispute wthin the
meaning of the Act, as, for instance, that it relates to
ret renchment or reinstatenent. But, beyond this no
obligation can be held to lie on the Governnent to ascertain
particulars of the disputes before nmaking a reference under
S. 10 (1) or to specify themin the order

The adjudication by the Tribunal is only an alternative
formof settlenment of the disputes on a fair and just basis
having regard to the prevailing conditions in the industry
and is by no nmeans anal ogous to what an arbitrator has to do
in determining ordinary civil disputes according to the
| egal rights of the parties.

Ramayya Pantulu v. Kuttti and Rao (Engineers) Ltd.
[(1949) 1 ML.J. 2311, India Paper Pulp Co. Ltd. v. India
Paper Pulp W rkers’ Union ([1949-50] F.C R  348), Kandan
Textiles Ltd. v. Industrial Tribunal, WMdras [(1949) 2
ML.J. 789] and Western |India Autonobile Association s case
([1949-50] 1 F.C R 321) referred to.

Judgnent of the High Court of Madras reversed.
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JUDGVENT:

APPELLATE JURI SDI CTI ON: Case No. 86 of 1951. Appeal under
article 132 (1) of the Constitution of India from the
Judgnent and Order dated Novenber 15, 1950, of the High
Court of Judi cature at Madras (Menon and Sayeed JJ.) in
Crimnal Mscellaneous Petition No. 1278 of 1950.

V. K. T. Chari (Advocat e- Cener al of Madr as)
(Ganapathy lyer, with him for the appellant.
K S. Krishnaswany lIyengar (K. Venkataramani, wth

him for respondent No. 1.

1952. Decenber 5. The-Judgnent of Patanjali Sastri C. J.,
Mukherj ea, Chandrasekhara Aiyar and Chul am Hagan JJ. was
del i vered by Patanjali Sastri-C J. Vivian Bose J. delivered
a separate judgnent.

PATANJALI SASTRI C. J.-This is an appeal froman order
of the H'gh Court of Judicature at Madras quashing certain
crimnal ‘proceedings instituted in
337
the Court of the Third Presidency Magistrate, Madras,
against the first respondent who is the managi ng director of
a cinema conpany carrying on business in Madras under the
name of "Prabhat Tal kies."

The proceeding arose out of a charge-sheet filed by the
police against the first respondent for an - of fence under
section 29 of the I'ndustrial Disputes Act, 1947 (hereinafter
referred to as the Act). The charge was that. the first
respondent failed to inplenent certain terns of an award
dat ed 15th Decenber, 1947, made by the Industrial  Tribunal
Madras, appointed wunder the Act and thereby conmitted a
breach of those terns which were binding on him

The first respondent raised a prelimnary objection
before the Magistrate that the latter had no jurisdiction to
proceed with the enquiry because the award on which the
prosecuti on was based was ultra vires and void on the ground
that the reference to the Industral Tribunal which’ resulted
in the award was not nmade by the Governnment in accordance
with the requirements of section 10 "of the Act. As the
Magi strate refused to deal wth the abjection as a
prelimnary point, the first respondent applied to the ~High
Court under article 226 of the Constitution for a wit of
certiorari to quash the proceeding pending before the
Magi strate. The application was heard in the first instance
by a single Judge who referred the matter to a Division
Bench in view of the inportant questions involved, and it
was accordingly heard and decided by Govinda Menon. and
Basheer Ahnmed Sayeed JJ. who wupheld the objection and
guashed the proceeding by their order dated 15th Novenber,
1950. From that order the State of Madras has “preferred
thi s appeal

The second respondent, the South Indian C nema Enpl oyees’
Associ ation (hereinafter referred to as the Association) is
a registered trade union whose nenbers are enployees  of
various cinenma conpanies carrying on business in the State
of Madras. Anpng these are the 24 cinema houses operating
in the Gty of Madras, including the " Prabhat Tal kies". On
8th
338
Novenber, 1946, the Association submtted to the Labour
Conmi ssi oner of Madras, who had al so been appointed as the
Conciliation ’'Oficer wunder the Act a nmenorandum setting
forth certain demands agai nst the enployers for increased
wages and dearness al |l owance, annual bonus of three nonths’
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wages, increased leave facilities, provident fund, and
adoption of proper procedure in inposing punishnent and
requesting the Oficer to settle the disputes as the
enployers were unwilling to concede the denands. After
neeting the representatives of the enployees and t he
enpl oyers, the Labour Conmm ssioner suggested on 28th April

1947, certain " mninum terns " which he invited the
enpl oyers and the union officials to accept. The mmnagers
of six cinema conpanies in the City including " Prabhat
Tal kies " agreed to accept the ternms but the managenents of
ot her conpanies did not intinmate acceptance or non-

accept ance. It would appear that, in the neantine, a
neeting was convened on 22nd February, 1947, of the
enpl oyees of four cinema. conpanies including "Pr abhat
Talkies." N nety-four ~out of 139 workers attended the

neeting and resolutions were passed to the effect that no
action need be taken about the denands of the Association as
the management s of* those companies agreed to some
i nprovenent in the matter of wages and |eave facilities and
prom sed to look into the workers’ ‘grievances if they were
real. But _as the terns suggested by the Labour Conmi ssioner
were not accepted by all the enployers, the representatives
of the Association nmet that O ficer on 13th May, 1947, and
reported that the Association had decided to go on strike on
any day after 20th May, 1947, if their demands were not
conceded. As the conciliation proceedings of the Labour
Conmi ssioner thus failed to bring about a settlenment of the
di spute, he made a report on 13th May, 1947, to the State
CGovernment as requited by section 12 (4) of the Act stating
the steps taken by himto effect a settlenent and why they

proved unsuccessful. In that report, after nentioning the
m ni mum terns suggested by himand
339

enunerating the ten demands put forward by the enployee,;
the Labour Conmi ssioner stated as fol lows: -

"As the enployers have not accepted even the mnimm
terns suggested by ne and as the enpl oyees are restive, |
apprehend that they may strike work at’ anytine: I
theref ore suggest that the above demands nmade by the workers
may be referred to an Industrial Tribunal for - adjudication
| have advised the workers to defer further action on their
noti ce pendi ng the orders of Governnent,"”

and he concluded by suggesting the appointnent of a
retired District and Sessions Judge as the sole nenber ~ of
the Special Industrial Tribunal " to adjudicate on  this
di spute.”

Ther eupon the Government issued the G O M S: No. 2227
dated 20th May, 1947, in the follow ng termns:

" \Wiereas an industrial dispute has arisen between /'the
wor kers and nmanagenents of the cinema talkies in, the Madras
City in respect of certain matters ;

And whereas in the opinion of H s Excellency the Governor

of Madras, it is necessary to refer the said industria
di spute for adjudication;
Now, therefore, in exercise of the powers conferred by

section 7 (1) and (2) read with section 10 (1) (c) of the
Industrial Disputes Act, 1947 " His Excellency the GCovernor
of Madras hereby constitutes an I ndustri al Tri buna
consi sting of one person, nanely, Sri D wan Bahadur K. - S
Ramaswam Sastri, Retired District and, Sessions Judge, and
directs that the said industrial dispute be referred to that
tribunal for adjudication.

The Industrial Tribunal may, in its discretion, settle the
issues in the light of a prelimnary enquiry which it nay
hold for the purpose and thereafter adjudicate on the said
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i ndustrial dispute.

The Commi ssioner of Labour is requested to send copies of
the order to the managenents of cinema tal kies concerned,"
44

340

The Tribunal sent notices to all the cinema conpanies in
the City and to the Association calling upon them to file
statenments of their respective cases and to appear before it
on 7th July, 1947.- Pl eadings were accordingly filed on both
sides and the Tribunal -franed as many as 22 issues of which
issue (3) is ,material here and runs thus:

" Is there a dispute between the nanagenents of the City
theatres and their respective enployees justifying the
reference by the Governnent to- the Industrial Tribunal for
adj udi cation ? Wether such an objection is tenable in |aw
o

It appears to have been clai med on behal f of sone of these
conpaniesincluding " Prabhat Talkies " that so far as they
ware concerned there was no di spute between the, nanagenent
and their ~enployees and therefore they should not be
included —in the reference or ~the award. The Tribuna
repell ed this argunent observing:

"That even if some of the theatres have got a staff
contented wth their lot there is a substantial dispute in

the industry taken as a whole. After I arrive at ny
deci si on about the basic wages, increnents, dear ness
al l owance, etc. the sane will bind the industry as a whole

in the Cty of Madras if the Governnent  accepts and
i mpl enents my award.”

The Tribunal accordingly held that none of the cinema
conpanies should be "renmoved from the anbit of this
i ndustrial dispute and adjudication ". 1t also found as a
matter of fact that " the idyllic picture of industria
peace and contentrment " put forward by the first respondent
conpany was not justified by the evidence. ’'lIssue No. 3 was
thus found for the Association. The Tribunal finally passed
its award on 15th Decenber, 1947, ‘which was confirnmed by the
CGovernment on 13th February, 1948, and was declared binding
on the workers and the nanagenments with effect ~ from 25th
February, 1948, the date of its publication inthe Fort St
George CGazette, for a period of one year from that date.
It is alleged that
341
the first respondent failed to inplenment certain provisions
of the award when their inplenentation was due and thereby
conmitted an of fence puni shabl e under section 29 of the Act.

No prosecution, however, was instituted till 24th April
1950, as, in the nmeanwhile, certain decisions of the WMadras
H gh Court tended to throw doubt on the wvalidity of
references made in general terns wthout specifying the
particul ar disputes or the groups of workers and nmanagenents
between whom such disputes existed, and |legislation was
consi dered necessary to validate awards passed on' such
ref erences. Accordingly the Industrial Disputes (Mdras
Amendnent) Act, 1949, was passed on 10th April, 1949,
purporting to provide, inter alia, that all awards nade by
any Industrial Tribunal constituted before the comencenent
of that Act shall be deened to be valid and shall not be
called in question in, any court of |law on the ground that
the dispute to which the award relates was not referred to
the Tribunal 1in accordance with the provisions of the
Industrial Disputes Act, 1947 (section 5). . It also
purported to validate certain specified awards including "
the award in the disputes between the managenents of cinema
theatres and workers " (section 6), which obviously refers
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to the award under consideration in these proceedings.

In support of his application to the H gh Court the
first respondent herein raised three contentions. First,
the CGovernment had no jurisdiction to make the reference in
guestion as there was no di spute between the managenent and
wor kers of " Prabhat Talkies " and, therefore, the reference
and the award in so far as they related to the first
respondent were ultra vires and void; secondly, in any case
the notification by the Government purporting to refer an
industrial dispute to the Tribunal was not conpetent under
the Act, inasmuch as it did not refer to any specific
di sputes as &ising for adjudication and did not nention the
conpanies or firns in which the disputes are said to have
existed or were apprehended; and- thirdly, the Madras
Amendnent Act was
342
unconstituti onal and void wunder section, 107 of t he
CGovernment. of I'ndia Act, 1935, being repugnant 10t he
provisions of, the Central Industrial D sputes Act, 1947,
and also void under article 13 (1) read with article 14 of
the Constitution as being discrininatory in character. The
| ear ned Judges, by separate but concurring judgnents, upheld
these contentions and i ssued a certificate under article 132
(1) of the Constitution as the case raised substantia
gquestions of law regarding the interpretation of the
Constitution. As we considered that the contentions of, the
appellant on the first two points nust prevail, we did not
hear arguments on the constitutional issue.

Bef ore dealing with the main contentions of the parties,
we may dispose of a minor point-raised by M. Krishnaswan
Aiyangar, for the first time before us, nanely, ‘that the
prosecution of the first respondent for the alleged breach

of sone of the terms of the Tribunal’s awar d is
unsust ai nabl e i nasnuch as it was instituted after the expiry
of the award. |In support of thi's argunent |earned counse

i nvoked the anal ogy of the cases where it has been held that
a prosecution for an offence under a tenporary statute could
not be comenced, or havi ng been commenced when the statute
was in force, could not be continued after its expiry.
Those decisions have no application here. The first
respondent is prosecuted for an offence nade punishable
under section 29 of the Act which is a permanent statute and
when he conmitted the all eged breach of some, of the terns
of the award, which was in force at the tine, he incurred
the liability to be prosecuted under the Act. The fact that
the award subsequently expired cannot affect that liability.
On behalf of the appellant, the Advocate- General of

Madras wurged that the question whether there (existed an
i ndustrial dispute when the Government nade the reference
now under consideration was an issue of fact which the High
Court ought not to have found in the negative -at this
prelimnary stage
343
before evidence was recorded by the trial court. He
submi tted, however, that, on the facts already appearing  on
the record, there could be no reasonable doubt that an
i ndustrial dispute did exist at the relevant tine. W are.
inclined to agree. The ten demands set forth in the Labour
Conmi ssioner’s letter of the 13th May, 1947, which were not
agreed to by the managenents of the 24 cinema theatres in
Madras clearly constituted industrial disputes wthin the
neani ng of the Act. Basheer Ahned Sayeed J., with whomthe,
ot her’ | earned Judge concurred, says:

"There is nothing in the letter of the Conmi ssioner which
woul d indicate that these denands nmade by the South |ndian
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C nema Enpl oyees’ Association were referred to the
respective owners of the cinema houses in the City of Mdras
as a body or to any of themindividually."

This, we think is based on a nisapprehension of the true
facts. Thedemandswer ei denti cal wi t ht hose mentioned in the
Associ ation’s menmorandum originally submtted on the 8th
Noverber, 1946, and they formed the subject of discussion
with the representatives of the cinema conpanies in the City
in the course of the «conciliation proceedings. That
menor andum  whi ch was not nmade part of the | record in the
court below, was produced here, and M. Kri shnaswam
Ai yangar was satisfied that the demands referred to in that
menor andum were the sanme as those nmentioned - in the Labour
Conmi ssioner’s letter of 13th May, 1947, of which all the
enpl oyers were thus fully aware. Nor is it correct to say "
that the disputes, if any,’ which night have existed between
the workmen of the petitioner’s cinema and the petitioner
hi mself ~had been settled by the petitioner’s ready and
willing accept ance of the "terns suggested. by the
Conmi ssioner ". The terns accepted by the first respondent
were what the Conmi ssioner called "the minimumternms " and
were by no neans the same as the demands put for-ward by the
Associ ati on, which were never accepted
344
by the Association. The Comm ssioner’s letter of the 13th
May, 1947, nmde this clear

But, in truth, it was not naterial to consider whether
there was any dispute outstanding between the first
respondent and his enpl oyees when the Governnment made the
reference on 20th May, 1947. ~The | earned Judges appear to
have assunmed that the disputes reference to a Tribunal under
section 10 (1) (c) of the Act nmust, in order ‘that the
resulting award may be binding on any particular industria
establishnent and its. enployees, have actually arisen
bet ween them " Anal ysing the order of reference of the

Madras Government now under - consideration,” the / |earned
Judges observe, " it is obvious that there is no nention of
the existence of any dispute between the petitioner (the
first respondent herein) and his worknen ........ .../ .. In
fact there was no dispute to be referred to a Tribunal so
far as this petitioner is concerned. If, therefore, there

was no jurisdiction to nake any reference, it follows that
the whole reference and the award are both invalid and not
bi nding on the petitioner." This view gives no effect tothe
words "or is apprehended " in section 10 (1). In the
present case, the Government referred " < and industria

di spute between the workers and nmanagenents of cinema
talkies in Madras City in respect of certain mtters.” As
pointed out in the Labour Conmissioner’'s letter to the
CGovernment, there were 24 cinema conpanies in Mdras, and
the Association, which, as a duly registered trade union

represented their enployees, put forward the demands on
behal f of the enployees of all the cinema houses in the
Cty. Fifteen out of 43 workers of the " Prabhat Tal kies "
were admttedly nenbers of the Association which thus

figured as one of the parties to the dispute. In that
situation, the CGovernment may have thought, without a close
exam nati on of the condi tions in each i ndi vi dua

establishnent, that disputes which affected the workmnen
collectively existed in the cinema industry in the Cty and
that, even if such disputes had not actually arisen in any
particul ar establishnment, they could,

345

having regard to their collective nature, well be appre-
hended as immnent in respect of- that establishnent also.
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It is not denied that notices were sent by the Tribunal to
all the 24 conpanies and they all filed witten statenents
of their <case in answer to the demands nade by the
- Associ ati on on behalf of the enployees. In t hese
circunmstances, it is idle to claimthat the Governnent had
no jurisdiction to make the reference and that the award was
not binding on the respondent’s Organi sation. The latter
was clearly bound by the award under section 18 of the Act.
It was next contended that the reference was not

conpetent as it was too vague and general in its terms
containing no specification of the disputes or of the
-parties between whomthe disputes arose. Stress was laid
on the definite article in clause (c) and it was said that
the Governnent should crystallise the disputes ,before
referring themto a Tribunal .under section 1 0 (1) of the -
Act . Failure to do so vitiated the proceedings and the
resulting award. I'n uphol ding this objection, Govinda Menon
J., who dealt with it in greater detail in his judgnent,
said, " Secondly, it is contended that the reference does
not specify the dispute at all. Wuat is stated in the
reference _is that an industrial dispute has arisen between
the workers and the managenent of the cinena talkies in the
City of Madras in respect of certain matters. Awards based
on simlar references have been the subject of consideration
in this Court recently. In-Bamayya Pantulu v. Kutty and Rao
(Engineers) Ltd.(1)  Horwill and Rajagopalan JJ. had to
consider an award based on similar references wthout
speci fying what the dispute was." After referring to the
decision of the Federal Court in India Paper Pulp Co. Ltd.
v. India ’'Paper Pulp Wrkers" Union(2), and pointing out
that though the judgnent of the Federal Court was ‘delivered
on 30th March, 1949, it was not referred to by ‘the High
Court in Kandan Textile Ltd. v. Industrial” Tribunal, Mad-
ras(3), which was decided on 26th August, 1949, the | I|earned
Judge expressed the view that the trend of

(1) (1949) 1 ML.J. 231 (3) (1949) 2 ML.J. 789.
(2) [1949-50] F. C.R 348.
346

decisions of this Court exenplified in the cases referred to
by me above has not been overruled by their Lordships of the
Federal Court." Basheer Ahned Sayeed J. | however, sought to
di stingui sh the decision of the Federal Court on the facts
of that case, remarking "that a reading of the order of
reference that was the subject-matter of the Federal Court

deci si on conveys a clear idea as to a definite dispute, its
nature and existence and the parties between whom the
di spute existed." It is, however,, clear fromthe order of

reference which is fully extracted in the judgnent that it
did not nention what the particular dispute was, and it' was
in repelling the objection based on that onission that Kania
C.J. said:

"The section does not require that the particul ar dispute
should be nmentioned in the order; it is sufficient if the
exi stence of a dispute and the fact that the dispute is
referred to the Tribunal are clear fromthe order. To that

extent the order does not appear to be defective. Section
10 of the Act, however, requires a reference of the dispute
to the Tribunal. The Court has to read the -order as a

whol e and determ ne whether in effect the order makes such a
reference.”

This is, however, not to say that the Governnment "will be
justified in naking a reference under section 10 (1) w thout
satisfying itself on the facts and circunstances brought to
its notice that an industrial dispute exists or is
apprehended in relation to an establishment or a definite
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group of establishments engaged in a particular industry,
and it is also desirable that the Governnent should,
wher ever possible, indicate the nature of the dispute in the
order of reference. But, it nust be renenbered that in
making a reference under section 10(1) the GCovernnent is
doi ng an admini strative act and the fact that it has to form
an opinion as to the factual existence of an industria
dispute as a prelimnary step to the discharge of its
function does not nmeke it any the less administrative in

character.’” The Court cannot, therefore, canvass the order
of reference closely to see if there was any

347

materi al before the Governnent to support its conclusion, as
if it was a judicial or quasi-judicial determnation. No
doubt, it wll be open to a party seeking to inmpugn the

resulting award to - showthat what was referred by the
CGovernment was not an industrial dispute within the nmeaning

of the Act,, ~and that, therefore, the Tribunal had no
jurisdiction to make the award. But if the dispute was an
i ndustrial ~dispute as defined in the Act, its factua

exi stence _and t he expedi ency of naking a reference in the
ci rcunst ances of a particul ar case are matters entirely for
the CGovernment to decide upon, and it will not be conpetent
for the Court to holdthe reference bad and quash the
proceedings for want of jurisdiction nerely because there
was, inits opinion, no nmaterial before the Governnment on
which it could have come to an affirmative - conclusion on
those matters. The observations in some of the decisions in
Madras do not appear to have kept this distinction in view

Mor eover, it may not always be possible for the
Gover nrent , on the —material placed bef ore it, to
particularise the dispute in its order-of reference, for
situations mght conceivably arise where public interest
requires that a strike or a look-out either existing or
i mMm nent should be ended or averted without delay, which
under the schene of the Act, coul d be done only after the
dispute giving rise to it has been referred to a Board or a
Tri bunal (vide sections 10(3) and 23). 1In such cases the
CGovernment nust have the power, ~in order to nmmintain
i ndustrial peace and production, to set in notion the
machi nery of settlement with its sanctions and prohibitions
wi thout stopping to enquire what specific points the
contending parties are quarrelling about, and it~ would
seriously, detract fromthe usefulness of the statutory
machinery to construe section 10 (1) as denyi ng-such power
to the Governnent. We find nothing in the l'anguage of that
provi sion to conpel such construction. The Government mnust,
of course, have sufficient know edge of the nature of. the
di spute to be
45
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satisfied that it is an industrial dispute within the
nmeaning of the Act, as, for instance, that it relates to
retrenchnment or reinstatement. But, beyond this no
obligation can be held to lie on the Governnent to ascertain
particulars of the disputes before making a reference under
section 10 (1) or to specify themin the order

This conclusion derives further support fromclause (a)
of section 10 (1) which provides in the same |anguage for a
reference of the dispute to a Board for pronoting a
settl enent. A Board is part of the conciliation nachinery
provided by the Act, and it cannot be said that it is
necessary to specify the dispute in referring it to such a
body which only medi ates between the parties who rmust, of
course, know what they are disputing about. |If a reference
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wi thout particularising the disputes is beyond cavil under
clause (a), why should it be inconpetent under clause (c) *?
No doubt, the Tribunal adjudicates; whereas the Board only
nmedi at es. But the adjudication by the Tribunal is only an
alternative formof settlement of the disputes on a fair and
just basis having regard to the prevailing conditions in the
i ndustry and is by no nmeans anal ogous to what an arbitrator
has; to do in deternmning ordinary civil disputes according
to the legal rights of the parties. |Indeed, this notion
that a reference to a Tribunal under the Act nust specify
the particul ar disputes appears appears to have been derived
from the analogy of an ordinary arbitration. For instance
in Ramayya Pantulu v. Kutty & Rao (Engineers) Ltd.(1) it is
observed "that if a dispute is to be referred to: a Tribuna
the nature of the dispute nust be set out just as it Wuld
if a reference were nmde to an arbitrator in a civi
di spute. The Tribunal like any other arbitrator can give an
award on a reference only if the points of reference are
clearly pl aced before it." ~The anal ogy is sonmewhat
m sl eadi ng. The scope of adjudication by a Tribunal wunder
the Act is nuch wider as pointed out in the Wstern India
(1) (1949) 1 M L. J. 231
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Aut onobil e Association’s case (1), and it would involve no
hardship if the /reference also is made in wder terns
provi ded, of course the dispute is one of the kind described
in section 2(k) and the parties between whom such dispute
has actually arisen or is apprehended in the view of the
Governnment are indicated either individually or collectively
with reasonable clearness. The rules framed under the Act
provide for the Tribunal calling for statenents of their
respective cases fromthe parties and, the disputes would
thus get crystallised before the Tribunal proceeds to nake
its award. On the other hand, it is significant that ' there
is no procedure provided in the Act or in the rules for the
Covernment ascertaining the particulars of the disputes from
the parties before referringthem to a Tribunal  under
section 10(1).

In view of the increasing conplexity of nmodern life and
the interdependence of the various sectors —of a  planned
nati onal econony, it is obviously inthe interest of the
public that |abour disputes should be peacefully and quickly
settled within the frame-work of the Act rather than by
resort to methods of direct action which are only too well
calculated to disturb the public peace and  order and
di mi ni sh production in the country, and courts should not be
astute to discover formal defects and technical = flaws to
overthrow such settl enents.

In the result we set aside the order of the Hi gh Court and
dismiss the first respondent’s petition
BOSE J.- | agree but would have preferred to “rest ny
decision on the ground that in this case there was
sufficient conmpliance with the terms of section 10(1) (C of
the Act even on the first respondent’s interpretation of it,
nanely that the words, " the dispute require Governnent to

indicate the nature of the dispute which the Tribunal is
required to settle. | say this because, in ny judgnment, we
must read the order of the 20th May, 1947, along with the
docunent S which acconpanied it. | also agree that one

(1) [1949-50] F.C.R 321
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must not be over-technical, but had it not been for the /[of
act that the point is now settled by the decision in the
India Paper’ Pulp Conpany’s case(1l) | would have been
inclined to consider that an indication of the nature of the
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di spute, either in the order itself or 1in the papers
acconpanying it, was necessary. However, that is now
settled and | have no desire to go behind the decision but |
would like to say that even if it is not legally necessary
to indicate the nature of the dispute, it is, in my opinion,
desirabl e that that should be done.

Appeal all owed.
Agent for the appellant: G H Rajadhyaksha.
Agent for respondent No. 1: S. Subranmani an
(1) [1949-50] F.C. R 348.
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