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ACT:
Executi on Proceedi ngs- Obj ecti ons to
execut abi l i ty-Decree for possessi on- Enact nent

providing for vesting in the State of  al
proprietary rights-Enactment conming into force
during pendency of appeal in H gh Court-Effect on
decree of H gh Court-Executability of decree-
Madhya Pradesh Abolition of  Proprietary Rights
(Estates, Mahals, Alienated Lands) Act, 1950 (M
P. 1 of 1951), ss. 2(g), 2(k), 3, 4, 41-Code of
Cvil Procedure, 1908 (1)Act 5 of 1908), s.47.

HEADNOTE

The respondent purchased at a revenue auction
sal e eight anna share of and obtained fornma
possession of that share on Septenber 23, 1938.
relinqui shed his share in Khudkasht |ands and they
were recorded as the occupancy |ands of his wife
and sons. |In 1940 the appellant got a |ease of
those fields. The respondent instituted a suit for
possession of the [lands against the appellant
basing his claim on his proprietary right to
recover possession, and obtained a decree on July
12, 1944. The trial court’s decree was confirned
on April 20, 1951, by the Hi gh Court which held
that the respondent was entitled to the |ands as
they were originally Khudkasht fields as part and
parcel of the eight anna share purchased by him
In the neantinme on March 31, 1951, the WMadhya
Pradesh Abolition of Proprietary Rights (Estates,
Mahal s, Alienated Lands) Act, 1950, had cone into
force but the High Court did not consider the
effect of the Act on the appeal before it. Under
s. 3 of the Act the proprietory rights in an
estate specified in the notification passed from
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the proprietor and becane vested in the State free

fromall encunbrances, rand by s. 4, after the
i ssue of t he notification under S. 3
124

not wi t hst andi ng anyt hi ng cont ai ned in any
contract, grant or docunment or any other |aw for
the time being in force, all rights, title and

interest which a proprietor possessed on account
of his proprietorship of the land wthin the
estate became vested in the State, except, inter
alia, H's home-farmland and occupi ed | and. Under
s. 2(g) of the Act home-farm |ands were those
whi ch were recorded as 'Sir and Khudkasht in the
nane of a proprietor in the annual papers for the
year 1948-49, but in the present case the lands in
respect of which a decree had been passed in
favour of the respondent, were not so recorded. On
the other  hand, the 1ands were declared Malik
Makbuza of the appellant under s. 41 of the Act.
In the execution application for the recovery of
possession filed by the respondent the appell ant
rai sed objections that ~the respondent was not
entitled to execute the decree for possession as
his proprietary rights except his hone-farml ands,
ceased to exist on/March 1, 1951, by virtue of ss.
3 and 4 of the Act and became vested in the State
thereafter, and that the State had, after the date
of vesting recognized the lands in “suit to  be
tenancy land of the ‘appellant. The respondent’s
pl ea was that The appellant was not entitled to
rai se such objections ill the executing court,
that the executing court could not go behind the
decree and, therefore, nust execute it and deliver
possession to the respondent. The executing court
di sm ssed the objections raised by the appellant,
and the Hi gh Court took the view,  relying upon
Rahmat ul | ah Khan v. Mhabirsingh, I. L. R [1955]
Nag. 983, that the lands in suit nust be treated
as horme-farm as it was the duty of revenue
authorities to nake correct entries in-the village
papers.

N

Hel d, that: (1) the wprinciple that the
executing court cannot question the decree and has
to execute the decree has no operation on the
facts of the present case because the objection of
the appellant was based not with respect to the
invalidity of the decree but on the effect of ‘the
provisions of the WMidhya Pradesh Abolition of
Proprietary Rights (Estates, Mahals, Alienated
Lands) Act, 1950, which deprive the respondent of
his proprietary rights including the right to
recover possession over the lands in suit;

(2) the word "docurent™ ill s. 4(1) of the
Act includes a decree of the court;

(3) the lands in suit could not be the home-
farmof the respondent as they were not recorded
as his khudkasht in the annual papers of 1948-49,
and consequently, his proprietary right was | ost
and got vested in the State on the conming into
force of the Act;

Rahmat ul | ah Khan v. Mahabir Singh, I. I,. R
[ 1955] Nag. 983, disapproved.

125
Chhote Khan v. Mhanmad Obedul | akhan, 1. L.
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R [1953] Nag. 702, distinguished.

(4) since the Act did not provide for the
out goi ng proprietor to recover possession of |and
by any process of law if he had becone entitled to
the possession of that |land before the date of
vesting, his right to get possession by executing
his decree got lost to him after the date of
vesting; and

(5) the executing court should, therefore,
have refused to execute the decree holding that it
becanme i nexecutable on account of the change in
law and its effect.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appea
No. 285 of 1958.

Appeal from the judgnent ~and decree dated
Sept enber. 22, 1955, of the forner Nagpur High
Court in Ms. (First) Appeal No. 201 of 1952.

N. C. Chatterjee, "D. R Baxy and Dharam
Bhusan, for the appel lant.

B. S Sastri© and Ganpat Rai, for the
respondent.

1961. Cctober 16. The Judgnent of the Court
was delivered by

RAGHUBAR  DAYAL, J.-This appeal , on
certificate granted by the Hi gh Court at Nagpur
is directed against . its order dismssing the
appel l ant’ s appeal against the disnissal of his
objection, under s. 47 of the Code  of Cvi
Procedure, by the 1IlI Gvil Judge, Cass |
Nagpur .

The respondent purchased at auction sale,
held by the Revenue Oficer for recovery of
arrears of land revenue, eight anna share of
Ganpatrao in nmouza Vadoda, Tehsil and D strict
Nagpur, in the Central Provinces, —and obtained
formal possession of that share on Septenber 23,
1938. Ganpatrao rel i nqui shed hi s share in
khudkahst | ands they were recorded as t he
occupancy |and of his wife and sons. They
surrendered those fields to |anbardar Narain, who
| eased those fields in occupancy right to tho
appel l ant in 1940. The respondent filed a suit for
possession of certain fields including the fields
in suits viz., fields khasra Nos. 147 and 154,

126

and based his claim on his proprietary right to
recover possession and not on the loss of
possessi on on account of t he appel l ant’ s
di spossessing him The suit was decreed and the
decree was uphel d by he Nagpur High Court by its
order dated April 20, 1951, it being held that the
respondent was entitled to the fields in suit
whi ch were originally khudkasht fields as part and
parcel of the eight anna share of Mahal No. 2
purchased by the respondent.

It so happened that between the closing of
the argunents in the appeal before the H gh Court,
sone time before March 31, 1951, and the delivery
of judgnent on April 20, 1951, the Madhya Pradesh
Abolition of proprietary Rights (Estates, Mbhals,
Alienated Lands) Act, 1950 (MP. Act No. 1 of
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1951), hereinafter called the Act, canme into
force. This fact does not appear to have been
brought to the notice of the High Court as it did
not consider the effect of the Act on the appea
before it.

The respondent-decree holder filed execution
application for the recovery of costs and delivery
of possession on July 23, 1951. The appel |l ant paid
up the costs, but, on August 31, 1951, filed an
objection to the application for delivery of
possession on the ground that the respondent-
decree holder had no right to dispossess the
appel | ant - j udgnment debtor, as the respondent had
lost his proprietary rights to the fields and the
appel lant had acquired rights to occupy them
subsequent to the confirmation of decree for
possession by the H gh Court. It was stated that
the mal guzar i proprietary rights of the
respondent-decree hol der, except his rights over
home-farm fiel ds,” ceased to exist on March 31
1951, by virtue of s. 3 of the Act and vested in
the State thereafter. Hone-farmfields were those
fields which were recorded as khudkasht or sir
fields in the Jamabandhi of 1948-49. The fields in
suit were not so /recorded and were recorded as
occupancy fields of appellant,.

127

It was further contended that the State had,
after the date of vesting, collected rent fromthe
appel l ant recognizing. the land in suit to be the
tenancy | and of the appellant.

On Septenber 24, 1951, the appellant filed an
application stating further facts in support of
his objection. He stated that the respondent
neither claimed, in the ex-propriation proceedi ngs
before the Conpensation Oficer, Nagpur, the
fields in suit as his khudkasht I'ands, nor raised
any such claimin proceedings for fixation of
assessment on his honme-farm and that the decree-
hol der had not been declared malik nakbuza of the
land in suit. He further stated that the
respondent had included the rent of the fields in
suit in the area of the village for the purpose of
claimng conpensation and thereby got nor e
conpensation on that account and that the fields
in suit had been declared malik makbuza of the
appel lant on July 22, 1952, under s. 41 of the
Act .

The respondent contended before the Executing
Court that the appellant <could not raise such
objections in the Executing Court and shoul d have
raised themin the H gh Court before it had passed
the orders in the appeal. He further contended
that he had not lost his right to possess the
fields in suit and that his claimto possession of
the fields was not affected by the Act the
provisions of which did not apply to the facts of
the case. He also contended the State had
absolutely no right to collect any rent for the
fields from the appellant and any coll ection made
did not affect the respondent’s rights. He further
contended that the appellant could not take any
advantage of his omission to claim the land in
suit as his home-farm as he could not have noved
in the matter w thout obtaining possession or of a
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decl aration of malik makhbuza wunder s. 41 of the
Act  during the pendency of t he execution
application as he had fraudulently suppressed the
fact that he had been hold by the
128
H gh Court not to have been an occupancy tenant of
the land in suit and that the respondent had a
decree for possession against him

The State of Madhya Pradesh was served with
notice of the objection and filed its statenment of
facts stating therein that the plots in suit were
not shown as home-farm by the ex-proprietor
respondent, that no Jamabhandhis as required by s.
2(g) of the Act, were filed in the compensation
proceedi ngs and that, consequently, the respondent
was not decl ared mail k makbuza of those plots. It
was also stated ‘that ~the appellant had been
decl ared nal i k makbuza of the plots under s. 41/56
of the! Act on application under " s. 4(2) of the
Madhya Priadesh Agricultural Raiyats and Tenants
Acqui sition of Privileges) Act,” 1950 (M P. Act
XVl of 1950), and that he has paid | and revenue
to the State.

The Execution ~Court dism ssed the objection
It held t hat the vesting of respondent s
proprietary rights in the State did not come in
his way to take possession of the fields ill
execution of the decr ee, as t he Deput y
Conmi ssioner could not take possession of 'the
fields in suit under s. 7 of the Act as they were
occupied lands. It further held that the landin
suit did not formthe respondent’s hone-fiel dthat
the respondent could not be the nalik makbuza of
the fields wunder s. 38 (1) of the Act as the
fields were not in his possession. It further held
that the declaration of the appellant, who was a
trespasser as a malik nmakbuza, was illegal. The
appel l ant then went in appeal to the High Court.

The Hi gh Court relied on the case reported as
Rahmatul  a Khan v. Mhabirsingh (1) in_ which it
was held that the definition of a hone-farm in
s. 2, clause (g), of the Act, should be liberally
construed and should include the fields of a
proprietor who was entitled to get the Revenue
papers of 1948-49 corrected as a result of the
decree in his favour
(1) I.L.R [1955] Nag. 983.
129
even though the fields were not recorded as his
khudkasht in the 1948-49 papers, because it was
the duty of the Revenue Authorities to make
correct entries in the Jamabandis and other
vill age papers. The H gh Court, however, pointed
out that the decision in Rahmatullah’s Case(1)
made out an exception in the definition which is
not in it and in effect laid down that the
application of the Act depended upon the result of
pending litigation, a view which was not accepted
inthe earlier Full Bench case of Chhote Khan v.
Mohammad Obedul | akhan (2). The |earned Judges
further said:

Though we do not agree with the view of

Mudhol kar, J., the decision ranks as a

Di vi sion Bench Case and we follow it, though

reluctantly. "
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The | earned counsel for the appellant has
urged that the respondent is not entitled to
execute the decree for possession as he had | ost
the proprietory right which entitled him to get
possession. It is further urged that the appell ant
has secured the rights of malik makbuza of the
| and subsequent to the decree and has thus got a
right to remain in possession in spite of the
decree. The |learned counsel for the respondent
mainly relies on the contention that the Execution
Court cannot go behind the decree and therefore
must execute it and deliver possession to the
respondent.

Bef ore considering the question arising for
determination in this appeal, it will be
convenient to detail the -relevant provisions of
the Act and their effect. The preanble of the Act
says that it is expedient to provide for the
acquisition off therights of the proprietors in
estates;, mahals, —alienated villages and alienated
 ands in Madhya Pradesh and to nake provision for
other matters connected therewith. This indicates
that the Act purported to deal with the rights of
the proprietors and not directly with the rights
of other persons in the

(1) I.L.R [1955] Nag. 983. (2) 1.L.R

[ 1953] Nag. 702.
130
estates, mahals, alienated villages and alienated
| ands. The proprietors were intermedi ari es between
the persons actually cultivating the |and and the
CGovernment. They realised rent fromthe forner and
paid revenue to the latter.

Section 3 is the vesting section and its sub-
ss. (1) and(2) read:

(1) Save as otherwise provided in this

Act, on and froma date to be specified by a

notification by the State Governnent in this

behal f, all proprietary rights. in an estate,
mahal , alienated village or alienated land,
as the case may be, in the area specified in
the notification, vesting in a proprietor of

such estate, mahal , al i enat ed vi | | age,
alienated |and, or in a person having
interest in such proprietary right +through
the proprietor, shal | pass from . —such

proprietor or such other person to and vest
inthe estate for the purposes of the State
free of all encunbrances.

(2) After the issue of a notification

under subsection (1), no right shall be
acquired in or over the land to which the
sai d notification rel ates, except by

succession or under a grant or contract in
witing nmade or entered into by or on behalf
of the State; and no fresh «clearings for
cultivation or for any other purpose shall be
made in such land except in accordance with
such rules as my be mnmade by the State
CGovernment in this behalf."
In accordance with the provisions of this section,
the proprietary rights in an estate, nmahal,
alienated village or alienated land in the area
specified in the notification vesting in a
proprietor of such estate etc., were to pass from
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such proprietor and vest in the State for purposes

of the State free fromall encunbrances. These
provi sions thensel ves were sufficient to divest
the proprietor of such estate etc., of his

proprietary right. The consequences of such
131
vesting are further specified ins. 4. In view of
sub-s. (2) of s. 3, no right could acquired over
the land which had vested in the State except by
succession or under a grant or contract in witing
made or entered into by or on behalf of the State.
This means that no person could acquire any right
over such | and under a decree passed in his favour
subsequent to the vesting of the estate on the
notified date and that  therefore the respondent
did not acquire the right to possess this |and
under the decree in his favour
The rel evant portions of 'sub-s. (1) of s. 4
are:
(1) When the notification under section
3 in _respect of any area has been published
in t he Gazette, t hen, not wi t hst andi ng
anyt hing contained in any contract, grant or
docunent or any other law for the time being
in force and 'save as otherwise provided in
this Act, the consequence as hereinafter set
forth shall, ' fromthe beginning of the date
specified in ‘such notification (hereinafter
referred to as the date of vesting), ensue,
nanel y
(a) all rights, title and -interest
vesting in the proprietor in -such “area
including land (cultivable or barren), shal
cease and be vested in the State for purposes
of t he State free of al
encunbrances. ........... ... ...

(e) the interest of the proprietor so
acquired shall not be liable to attachnent or
sale in execution of any decree or other
process of any court, civil or revenue, and
any attachnent existing at the date of
vesting or any order for attachnment passed
before such date shall, subject to the
provi sions of section 73 of the Transfer of
Property Act, 1882, case to be in force."

sub sections (2) and (3) of s. 4 are as foll ows:

(2) Notwi thstanding anything contained
in sub-section (1), the proprietor shal
conti nue

132
to retain the possession of his honestead,
hone-farm |l and, and in the Central Provinces
al so of land brought under cultivation by him
after the agricultural year 1948-49 but
before . the date of vesting.

(3) Nothing contained in subsection (1)
shal |l operate as a bar to the recovery by the
out goi ng proprietor of any sum whi ch becones
due to himbefore the date of vesting by
virtue of his proprietary rights and any such
sum shall be recoverable by him by any
process of law which but for this Act would
be available to him"
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It is to be noted that the consequences
mentioned in 8. 4 follow the notification under 8.
3, notwi thstandi ng anything contained in any
contract, grant or document or in any other |aw
for the tine being in force. The question is

whet her the word 'docunent’ includes a decree of
the Court. We do not see any good reason why a
decree of the Court, when it af fects the

proprietary rights and is in relation to them
should not be included in this expression. The
mai n obj ect of ss. 3 and 4 and in fact, of the Act
itself, is that all the bundle of rights which a
propri et or possess on account of his
proprietorship of the land within the estate etc.,
shoul d cease, except such rights which are saved
to the proprietor under sone specific provision of
the Act. Any rights which accrue to the proprietor
under a decree by virtue to his proprietary right
will not, under the schene of” the Act, prevai
over the _statutory consequences following the
vesting of the proprietary rights in'the State and
will be lost to the proprietor. One such right is
the right of the proprietor under a decree to
obt ai n possession over certain |and. Such a decree
for recovery of possession is the result of the
recognition of t he proprietor’s ri ght of
possession as proprietor over that |and as agai nst
the claimof the judgnent debtor to

133

retain possession of that |and. The proprietary
right vests in the State and as a consequence of
it the proprietor’s right wunder the -decree to
obt ai n possession also vests in the State, even
though tho State gets right to the possession of
the land wunder other provisions of the Act as
wel | .

Section 7 enmpowers the Deputy Comm ssioner to
take charge, on the date of vesting, of all I|ands
ot her than occupied |ands and homestead of al
interest vesting in the State under B. 3. ~This
means that the Deputy Comm ssioner —could take
possession of the land in suit on the date of
vesting, i. e., on March 31, 1951, as it was
neither the proprietor’s honme-farm nor occupied
land, as defined in cl. (k) of c¢. 2, of the
appel l ant who was held by the High Court to be a
trespasser - vide judgment of the Hi gh Court dated
April 20, 1951, now reported in Subhan v. Madhorao
(1).

‘CQccupied land” neans, in relation to the
Central Provinces, according to sub-cl. (1), |and
held i mmedi ately before the date of vesting in
absol ute occupancy or village service tenure, or
| and hel d as mali k-makbuza, or |and conprised in a
home-farm QOccupied |land did not include |and held
by a person as a trespasser

The provisions of cl. (e) of sub-s. (1) of s.
4 indicate that certain decrees against the
interest of the proprietor become inexecutable on
the vesting of his rights in the State. There is
therefore good reason to hold that decrees in his
favour also becone inexecutable if they are based
on his proprietary right which he possess no nore
and whi ch has vested in the State.

The Act provided, by sub-s. (3) of s. 4, that
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the out-going proprietor was free to recover any
sum whi ch had becone due to himbefore the date of
vesting by virtue of his proprietary rights by any
process of |aw which, but for the Act, would be

(1) I.L.R [1951] Nag. 895.
134
available to him It does not provide for the
out goi ng proprietor to recover possession of |and
by any process of law if he had becone entitled to
the possession of that |land before the date of
vesting. The absence of any such provision adds
strength to the view that the proprietor’s right
to obtain possession of l'and under a decree in his
favour gets lost to himafter the date of vesting.

Sub-section (2) of s. 4 of the Act provides
that the proprietor can continue to retain
possessi on of honme-farmland after the vesting of
his proprietary right in the State. The respondent
cannot 'take advantage of this provision even if
the land " in suit” be held to be hone-farm He was
not in possession of the l'and in suit on the date
of vesting and no question of continuing to retain
possession arose. Infact, the fields in suit
could not be his home-farm and therefore he got no
right to retain possession over them

Clause (g) of s. 2 of the Act defines ' home-
farm . It reads.

(g)‘ horme-farm neans, -

(1) in relation to Central Provinces, -

(ii) land recorded as sir and
khudkasht in the nane of a proprietor in the
annual papers for the year 1948-49, and

(ii) land acquired by a proprietor
by surrender from tenants after ~the vyear
1948-49 till the date of vesting;

(2) in relation to nerged territories,
that part of the land under the persona
cultivation of the proprietor on the date of
vesting which was similarly under cultivation
in the agricultural year 1949-50 and which he
is omtted to retain on the termnation of
proprietary tenure under any i nstrument
having the force of law and applicable to
such tenure.

Expl anati on. - Land under per sona
cultivation includes land allowed to lie
fallowin

135
accordance wth the usual agricul tural

practice but does not include any land in
| awf ul possession of a raiyat or tenant.

It is significant to note in this conpletion
that sub-cl. (1) refers to land actually recorded
as sir and khudkasht in the annual papers of 1948-
49 and does not refer in terns to |and which was
the sir and khudkasht of the proprietor in that
year and which ought to have been recorded as such
in those papers but had not been so recorded.
Anot her point to be noted is that though cl. (ii)
refers to land acquired by the proprietor by
surrender from tenants between the close of the
year 1948-49 and the date of vesting no reference
is mde in this definition to | and the possession
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of which had been obtained by the proprietor as a
result of a decree during that period or to the
possessi on of which the proprietor was held
entitled under the decree of the Court passed
bef ore the date of vesting.

It is also significant to notice that in sub-
s. (2), the land answering the description of
"home-farm is described differently. Only that
land cones wthin the expression ‘home-farm’
whi ch had been under the personal cultivation of
the proprietor on the date of vesting and which
had been simlarly wunder cultivation in the
agricultural vyear 1949-50, and which he is
entitled to retain even on the ternmination of his
proprietary tenure under anyinstrunment having the
force of law and applicable to that tenure.
Personal cultivation of the proprietor at two
rel evant dates was - the main criterion. Such
cultivation was not nmade the “criterion in the
definition in sub-cl. (1) of sub-s. (1). It is not
necessary, according to that sub-clause, that the
proprietor be personally cultivating that |and.
The only condition requisite for the proprietor
having certain land treated as his hone-farm was
the fact that the ~annual papers of 1948-49
recorded that land as his sir and khudkasht. The
basis was the record and
136
not the fact of actual cultivation or his title to
that an | and

The definition evinces the intention of the
Legi slature to renove the question of certain|and
being ‘honme-farmi or not from the sphere of
litigation. Recorded entry was treatedto be the
basis for adjudging tho land to be ‘home-farm’

There is no anbiguity about the definition of
"home-farmi and so the question of strict or
l'i beral construction does not arise.

These consideration lead to the conclusion
that and cannot come within the definition of
‘“home farm which had not been actually recorded
as sir and khudkasht in the nane of the proprietor
in the annual papers for the year 1948-49 or which
had not been acquired by the proprietor by
surrender from tenants after the vyears 1948-49
till the date of vesting. The plots in suit were
neither actually recorded as the respondent’s sir
and khudkasht in the 1948-49 annual papers nor had
been acquired by him by surrender from tenants
during the period nmentioned in sub-cl.(ii) of cl
(1) of the definition and so could not be the
respondent’s hone-farm

The decree of the trial Court was passed on
July 12, 1944. As that decree was under appeal in
1948-49, it would not be right to say that the
Revenue Authorities were in error in not
correcting the entries in the annual papers. They
could Not have corrected themnerely on the basis
of the decree. Correction in the entries would
have been mde if there had been change of
possessi on. No change of possession took place and
therefore no entry could have been nmade in the
annual papers of 1948-49 with respect to the plots
in suit to be the khudkasht of the respondent. In
fact, even if the respondent had taken possession
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over the land in suit by executing the decree
passed by the trial Court, an entry of his holding
that and as khudkasht could have been nade only
i f he had brought

137

that land wunder his own personal cultivation and
not if he had let out the land to some other
person. This consi deration, again, would go
agai nst the respondent even i f a i bera
interpretation was to be given to the definition
of ‘home-farm.

Section 12 requires that every proprietor
should file a statement of claimin the specified
formand verify that statement in accordance with
order VI, rule 15, Code of = Gvil Procedure. The
respondent filed his conpensation st atenment
Docurent  No. 1, ~ on Septenber 20, 1951, and
mentioned . in his claim the total gross rental of
his proprietary share. This rental included the
recorded rent of the land in-suit.

Section 83 provides that -every entry in the
record-of-rights, the annual papers and the
regi ster of proprietary nmutations in the Centra
Provi nces, shall, for purposes of assessnent and
paynment of conpensation be presunmed to be correct.
This means that for / the purpose of settlenent of
the claimfiled by the respondent under s. 12, the
entry of the appellant’s being an occupancy tenant
in the annual papers had to be presumed to be
correct and, as a consequence of such a
presunption, the land in suit cannot be taken to
be the respondent’s khudkasht in 1948-49, and this
supports the construction we have placed  on the
definition of ‘home-farmi in s. 2 (Qg).

Sub-section (1) of s. 38 provides that every
proprietor who is divested of his proprietary

rights in an estate or mahal, shall, with effect
fromthe date of vesting, be a nalik makbuza of
the home-farm land in his possession. The

respondent does not appear to have taken any steps
to get hinmself recognized as a nalik makbuza of
the land in suit on the ground that it was, his
honme-farm In fact, he estates in his reply to the
appel l ant’ s objection that he could not have noved
in the matter w thout obtaining possession
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Exhibit A1, dated My 8, 1951, is the
statenment of fixation of assessment on the home-
farmof the respondent. It does not include the
land in suit.

Section 45 provides inter alia that any
person who, i mediately before the date of
vesting, was in possession of any holding, as an
occupancy tenant, shall be deened to be a tenant
of the State and shall hold the land in the same
rights and subject to the sane restrictions and
liabilities as he was entitled or subject to,
i mredi ately before the date of vesting.

Section 41 provides inter alia for occupancy
tenants to be declared in the prescribed manner to
be mali k nakbuza of the land conprised in their
hol di ng on paynent of the anpbunts nentioned in the
section. The appel lant applied for such a
decl aration on July 22, 1952 and got the
declaration i his favour on the basis of the entry
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inthe village papers, though that entry of his
bei ng an occupancy tenant was wong in view of the
finding of the Hi gh Court.

Exhibit A-4 is the declaration by the Naib
Tehsil dar, Nagpur, on July 22, 1952, under s.41 of
the Act, that 'the appellant was nmalik makbuza in
respect of the land in suit.

Exhibit A-6 is the copy of the Jamabandhi for
hol ding serial No. 121 of nauze Vadoda for the
year 1948-49, showing the respondent to be the
occupancy tenant of the land in suit.

Section 46 provides that every person deemed
or declared to be a malik makbuza under section 33
or section 33 and every other malik nakbuza in a
mahal , shall be entitled to any right which a
tenant has under the village wajibul arz. The
appel l ant therefore got entitled to such rights of
a tenant.

It is clear from the various provisions of
the Act already discussed inrelation to the facts
of this case, that the respondent was not recorded
139
and coul d not have been recorded to have khudkhast
inthe land in suit inthe papers of 1948-49 and
therefore could not have claimed this land as his
home-farm In fact, ' he did not <claim so. He
therefore lost his proprietary rightsin this |and
and they got vested in the State; He therefore had
no subsisting right to recover possession of the
land in suit, in spite of; the decree in his
favour passed on the basis of his being the
proprietor of the land in suit, and the appell ant
being in wongful possession of that|land. On the
ot her hand, the appellant continued in _possession
and has, on the basis of ‘the entries in the
vill age papers which had to be presuned correct
for the purpose of assessment (of conpensation
secured a declaration of his being malik nakbuza
of such land froman officer of the State in whom
the land in suit now vests. His right to occupy
the land wunder this right was not adjudi cated by
the High Court in the judgment |eading to the
decree ought to be executed. He can therefore
object to the execution of the decree for the
delivery of possession as the respondent -~ has no
subsisting right and as he has secured fromthe
State a good right to possess it as malik makbuza,
even though it be on the basis of a wong entry in
the village papers.

The right to possession vests in the State
and under s. 7, the Deputy Conm ssioner formally
takes possession of the |l|and, which is not home
farmor occupied land wthin the definition of
these expressions in the Act. If the land in suit
be treated to be the appellant’s occupancy
tenancy, his right to remain in possession as
occupancy tenant continues after the vesting of
the land in suit, in the State. If the land in
suit be not taken to be occupancy land of the
appellant in viewof the finding of the Hi gh
Court, the Deputy Conm ssioner would be deenmed to
have taken possession of the land from the
appel | ant and any subsequent
140
possessi on of the appellant woul d be deenmed to be
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possessi on under the State.

The contention that the Executing Court can
not question the decree and has to execute it as
it stands, is correct, but this principle has no
operation in the facts of the present case. The
objection of the appellant is not with respect to
tho invalidity of the decree or wth respect to
the decree being wong. H s objection is based on
the effect of the provisions of the Act which has
deprived the respondent of his proprietary rights,
including the right to recover possession over the
land in suit and wunder whose provisions the
appel l ant has obtained the right to remmin in
possession of it. In these circunstances, we are
of opinion that the Executing Court can refuse to
execute the decree holding that it has becone
i nexecutabl e on account-of the change in |aw and
its effect.

Chhote Khan's Case (1) has net nuch bearing
on the question under consideration.in the present
case, as it did not deal with the executability of
the decree obtained by “a proprietor against a
trespasser subsequent - to the conming into force of
the Act. It dealt with the executability of
decrees in favour of ~the proprietors and passed
prior to the enforcenment of the Act and held that
they had becone inexecutable as the effect of ss.
3,4,5,7,50 and 60 of the Act was that the rights
which were exercisabl e by t he proprietor,
| anbar dar and sadar | anbardar by reason of hol ding
that character could no longer be exercised by
them and that, even though the cause of -action for
enforcing those rights arose before the Act came
into force, they could not be continued by those
persons after the Act came into force as they had
ceased to hold that character.

The fact in Rahmatullah’s Case (a) were as
follows: The plaintiff sued for  possession in
respect of 9.18 acres khudkasht lands on the
all egation that his predecessor.  in-interest,
Khubi ram had purchased the defendant’s interest
in the village

(1) I.L.R (1953) Nag. 702. (2) I.L.R

(1955) 983.
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i ncl udi ng khudkasht 1lands at a revenue auction
sale on April 29, 1936. It was contended that the
def endant has no right to remain in possession of
the Kkhudkasht | ands which along with t he,
proprietary interest, passed at the revenue sale
The defendant contented the suit on the grounds
that his khudkasht lands did not pass in the
revenue sale, that he had continued all along in
possession in respect of the sane and had thus
acquired the rights of occupancy tenancy which
were confirnmed in consolidation proceedings. The
suit was decreed in its entirety by the tria
Court but the 1st appellate Court confirned the
decree with respect to a portion of khudkasht | and
whi ch was held to be included in the revenue sale.
By the tine the second appeal was heard in the
Hi gh Court, the Act had cone into force. It was
contended on behalf of the defendant-judgnent
debtor that the suit nust fail in view of the
provisions of the Act as interpreted in Chhote
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Khan’s Case (1). In viewof the difference of
opi nion between the |Iearned Judge who heard the

second appeal, two questions were referred to a
third Judge for opinion and one of the questions
was:

Does the Madhya Pradesh Abolition of
Proprietary Ri ghts (Est at es, Mahal s,
Alienated Lands) ’'Act, 1950 (No. 1 of 1951)
bar a suit by an ex-proprietor for recovery
of khudkasht |ands purchased by him before
the Act canme into force ?"

Mudhol kar, J., to whomthe questions were referred
said at p. 996:

It is clear fromthe docunents on record
that Khubi ram had obtained possession of the
land in suit after he purchased it along with
the village share. The land was t hus
khudkasht —of Khubiram and accordingly it
continued to be khudkasht” of the respondent
who is~ a successor-in-title of Khubiram No
doubt, this | and, though the khudkasht of the
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respondent, was wrongly recorded as occupancy
land of the ~appellant. But an " erroneous
recordi ng of a khudkasht |and as an occupancy
and woul d not in law alter the rea
character of | that land. Thus, ~despite the
wong entry, ‘the land nust be regarded  as
havi ng always been the khudkasht of ~ the
respondent. If this Court affirms the decree
of the two Courts below, the effect of its
decision would not be to alter the character
of the land and convert a | and which is not
khudkasht into a khudkasht |and."

Interpreting the definitionof ‘home-farm in
the Act to include such |and, which, though not
recorded as khudkasht of the proprietor in the
annual papers of 1948-49, ought to have been
recorded as such, he held that the suit was not
barred. This is not a correct view, for the
reasons stated by us earlier.

As we are of opinion that the land in suit
could not be the ‘home-farm of the respondent as
it was not recorded as his khud kasht in the
annual papers of 1948- 49, t he respondent s
proprietary right of this land was |ost and got
vested in the State on the conmng into force of
the Act. On the other hand, we have al so held that
the appellant obtained a declaration of malik
makbuza in his favour fromthe State, and thus has

secured a right to possess it. In t hese
ci rcunst ances, the decree ought to be executed by
the respondent has becomne i nexecut abl e and

therefore the order under appeal deserves to be
set aside W accordingly allow the appeal and set
aside the order of the Court below and Al low the
obj ection of the appellant to the execution of the
decree and di smiss the execution application filed
by the respondent.
In the circunstances of the case, we make no
order as to costs.
Appeal all owed.
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