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ACT:

HEADNOTE

JUDGVENT:

B. P. JEEVAN REDDY, J.:

1. Leave granted. Heard counsel for the parties.

2. The Oissa State Electricity Board is questioning in
this appeal the correctness of the judgnent of the Oissa
Hi gh Court declaring the proviso to Regulation 46 of the
Oissa State Electricity Board (General Conditions of
Suppl y) Regul a-
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tions, 1981, (hereinafter referred to as "Regul ations") as
unreasonabl e, arbitrary and illegal. Having struck down the
proviso - i.e., the proviso as substituted by Notification

dat ed June 25, 1987 - the Hi gh Court has directed the Board
to revise the bills issued to the respondent-wit petitioner
"on the basis of proportionate reduction taking into account
the actual consunption of energy".

3. The respondent-wit petitioner (NV S.IPl Steel Limted)
has a mni steel plant in Oissa. On August 16, 1984, it
had entered into an agreenent wth the appellant-Board
wher eunder the Board undertook to supply power "upto but not
exceeding a nmaxi mum denmand of 7778 KVA/ 7000 KW. The
agreenment contains the follow ng stipulations anong ot hers:
(1) "The consumer has perused a copy of the Oissa  State
Electricity Boar d (Cener al Condi ti ons of suppl y)
Regul ati ons, 1981, understood its contents and undertakes to
observe and abide by all the terms and conditions stipulated
therein including all future nodifications thereto, to the
extent they are applicable to him The Oissa State
Electricity Boar d (Cener al Condi tions of Suppl y)
Regul ations, 1981 as nodified fromtine to tinme shall be
deemred to formpart of this Agreenent” [Vide clause (2)]
(Enphasi s added).

(2) "The consuner shall pay to the Engineer for the power
demand and el ectrical energy supplied under this Agreenent
in accordance with the tariff as nentioned bel ow, subject to
any revision that nay be made by the Board from tine to
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time.

Large | ndustries

(a) The nonthly charges shall be:-

Demand charges at Rs.35.00 per KVA of maxi mum demand plus
energy charges at the following rate on units metered |ess
units billed separately under (c) and (d) bel ow

Pai se 36.00 for each unit without prejudice to paynent of
nont hl y mi ni mum char ges i ndi cated bel ow.

(b) The nonthly m ni mum charges shall be calculated at the
above rates, on a demand of 80 percent contract denand and
on units calcul ated at an average power factor of 0.9 and an
average |load factor of 15 per cent on the said contract
demand. [Vide clause (7)]". (The remaining portion of clause
(7) is omtted as unnecessary.)

4, The respondent conplains that notwi thstanding t he
agreenent, the Board was in no position to supply the ful
quantity of energy stipulated.in the agreenent. It is,

however, not necessary to consider the said plea, since we
are concerned herein wth the period January, 1989 to
August, . 1990 alone. During this period, an order under
Section 22-Bof the Indian Electricity Act, 1910 read wth
Section 78(A) of the Electricity (Supply) Act, 1948 issued
by the Governnment of Orissa on February 14, 1990 was in
force. It would ‘be appropriate to notice the relevant
contents of the Order. The Order recited that since the
total availability of power fromthe generating stations in
Oissa will fall short of the total requirenent of power in
the State substantially, the State Government is of the
opinion that for maintaining the supply and securing
equitable distribution of energy, it is~ expedient to
regul ate the supply, distribution, consunption-and use of
energy fromthe Orissa grid. The Oder
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directed "the Orissa State Electricity Board to reduce the
supply of energy so as to allow the consumer to avail to the
extent as specified in the Annexure-anything in any contract
agreement or requisition for supply or increase’ in the
supply of energy notw thstanding". Contravention of the
provisions of the Order rendered the consuner liable for
di sconnection of service line without notice and for payment
of energy charges at double the highest rate -of energy
charges for any category in addition to the penalties. In
the Annexure to the said order, the respondent, Ms.IPI
St eel occurs at SI.No. 13 wunder the Heading "Lar ge
| ndustries"”. It would be appropriate to extract t he
schedul e insofar as it concerns the respondent:

SI. Nanme of the Al | owabl e dr awal Provi si ona

No. Industry Peri od Quantity all otment for
of water in MIlion the water 90-
yr. 1989- KWH, 91 (1/7/90 to
(1/7/89 30.6.91)
to
30. 6. 90)

1 2 3. 4 5

Large | ndustries

13. 1Pl STEEL 1.7.89 16. 863 16. 863

Gundi chapada to
30.6.90

5. It is agreed by the parties that the effect of the

above order is to reduce the supply by fifty per cent. The

Electricity Board has expl ained how the said fifty per cent
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reduction is being inplenmented and operated, by producing
before wus a statenent relating to the water year 1988-89.
It would be appropriate to extract the said statenent:
M S. 1 Pl STEEL LTD: DHENKANAL
1. Contract Demand (C. D.) - 7778 KVA
(Ki | o- Vol t - Anper es)
2. 80%of C D - 0.8 x 7778 KVA - 6222.4 KVA

3. 100% r equi renment of energy - 37.467 MJ
for the water year 1988-89 (MIllion Units)
4. % of level of allocation for- 50% of the ful
109
the water year 1988-89requirenent
5. Energy al l'ocation for the - 18.737 MJ
year 1988-89
SI. Maxi mum Mnth Rate per - Charges Energy enti -
No. demand KVA tl enent per
month (in MJ)
of 80% of C. D
1. 7778 X6 Rs. 35/ - Rs. 16, 33, 380/ - 3.122
(no charges for
(18.737/6) six
nont hs)
2. 3889 X12 Rs. 35/ - Rs. 16, 33, 380/ - 1.561
3. 5185 X9 Rs. 35/ - Rs. 16, 33, 275/ - 2. 081
(no charge for
(18.737/3) 3
nont hs)
cont. -
Liability of consumer Rel i ef Total consunption
for paynent
Rs. 29, 40, 084 Rs. 13,00,704 Rs. 18,737 MJ
Rs. 26, 13, 408 Rs. 9, 80, 100 Rs. 18,737 MJ
Rs. 19, 60, 056 Rs. 3,26,781 Rs. 18,737 MJ
6. Sri Sant osh Hegde, |earned counsel for  the Oissa

Electricity Board explains the contents of the above table
thus: the maxi mum demand al | owed under the Agreenment to  the
respondent is 7778 KVA; the cut is fifty per cent, i.e., to
the extent of half, the consuner, however, has been given an
option in the matter of utilisation of the fifty per~ cent
allowed to him It is open to himto avail of the  maxi mum
demand every month but in such a case he can run his factory
only for six nmonths as nentioned under Sl.No. 1 in the Table
contained in the above statement, if, however, the consumer
wants to operate his plant for twelve nonths in the year, he
has to reduce his maxi nrum denmand to half of 7778 KVA, i.e.

to 3889 KVA as nentioned under SI.No.2 of the Table; it is
equally open to the consuner to distribute the maximm
demand permitted to himin such a manner that his plant
works for nine nonths in the year availing 5185 KVA  as
mentioned under Sl.No.3 of the Table - or for that matter,

in any other manner convenient to him But all this is
subject to the overall <ceiling prescribed during such
peri od. Sri Hegde subnmits that the energy was made

available to all the bulk consuners on the above basis,
which fact, he says, is not disputed by the respondent nor
any conplaint is nade by himthat energy was not nmade
avai |l abl e in the manner stated in the said t abul ar
St at enent .

7.At this stage, it would be appropriate to explain certain
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concepts relevant herein. The expression "contract denmand"
is defined in clause (viii) of Regulation 3 of t he
Regul ations. The definition reads thus:
"(viii) Contract demand, neans the maxi num
kilowatt (KW or kil o-volt-anpere (KVA) as the
case may be agreed to be supplied by the Board
and contracted by the consumer."
110
(In the <case of the respondent the contract denmand, as
stated herei nabove, is 7778 KVA.)
8. The expression "mninmmcharges"” is referred to and
explained in clause 7(b) of the Agreement between the
parties. The clause, extracted herei nabove, says that "the
nonthly mninum charges shall be calculated at the above
rates on a denand ei ghty per cent of contract demand and on
units calculated at an average power factor of 0.9 and an
average | oad factor of fifteen per cent on the said contract
demand." (The reason for prescribing the mninmumcharges is
that the Board generates and keeps in readiness, energy for
the respondent to the extent of contract demand. Even if
the respondent does not avail of it, the energy cannot be
stored or preserved. The respondent is, therefore, made to
pay for the energy generated for his use even though he does
not avail of it at the contracted |evel; even so, the mni-
nmum charges arc pegged-at eighty per cent.)
9. The expression "naxi mum demand” is defined in clause
(xx) of Regulation 3. It reads:
"(xx) Maxi mum demand, neans the average anount
of kilowatts or kilovolt-anperes, as the case
may be, deliveredto the point of supply of
the consunmer and recorded during a thirty
m nutes’ period of maxi numuse in the nonth or
it shall nean twice the |argest nunmber of
kilowatt-hours (KWH) or Kilovolt-anperehours
(KVAH) delivered to the point of supply by the
consumer during any consecutive 30 m nutes’
peri od. The Board, however, reserves the
right to shorten this period in special cases,
i f necessary."
10. The above definition has to be read in the [ight of and
in continuation of the definition of the said expression .in
clause (8) of Section 2 of the Electricity (Supply) Act,
1948, which runs thus:
"(8). "Maxi mum demand"” in relation of any
period shall, unless otherw se provided in any
gener al or special order of t he State
CGovernment, rmean twice the |argest nunber of
kil owatt-hours or kil ovol t - anper e- hour s
supplied and taken during any consecutive
thirty minutes in that period."
11. It is necessary to el aborate what does the expression
"maxi num demand" mean and signify? 1In the case of bulk
consumers and | arge scal e consunmers, the Electricity ' Boards
all over the country generally adopt a two-part |evy system
One part is called 'the maxi mum denand charges’ and the
other part 'consunption charges’. Every such consumer 1is
provided with two neters. One is called the ’'trivector
nmeter’ and the other is the normal neter which records the
total quantity of energy consumed over a given period which
is ordinarily- a nonth. The nmeter which records the tota
consunption requires no explanation or elaboration since we
are all aware of it. It is the other nmeter which requires
sonme explanation. Now every |large scale consuner knows the
amount of energy required by himand requests for it from
the Board. |If the Board agrees to supply that or any other




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 18

particul ar amount of energy, it nakes necessary arrangenents
therefor by laying the lines to the extent necessary and

installing other requisite equipnment. It is obvious that if
a factory uses energy at a particular level/ load and for a
particular period, it consunes a particular quantity of

energy. The trivector neter records the highest |evel/

111

load at which the energy is drawn over any thirty- mnute
period in a nonth while the other neter records the tota
consunption of energy in units in the nonth. Let wus take

the case of the respondent to illustrate the point. The
maxi mum demand in his case is upto but not exceeding 7778
KVA. That is his requirenent. In the normal tines, he is

entitled to draw energy at that level/load. That is his
maxi mum demand under the agreenent. But he may not al ways
do so. Say, in a given nonth, he draws energy at 6000 KVA
| evel only, even then he has to pay the m ni mum charges as
stipulated in the agreenent. But if he draws and consunes
energy | exceeding eight per cent of the energy, he pays
denmand and energy charges for what he utilises. Now, |et us
notice how the trivector neter, i.e., the neter which
records the maxi mum demand works; the nmeter is so designed
that it only records the maxi num | oad/ |evel at which energy
is drawn over any thirty-mnute period in a nonth. 1t only
goes forward but never goes back until it is put back manu-
ally. To be nore precise, suppose the respondent has drawn
energy at 7770 KVA for a thirty-mnute period on the first

day of the nonth, the meter will record that figure and wll
stay there even if the respondent consumes at 7000 or |esser
KVA level during the rest ~of the nonth. From this

ci rcunst ances however, —one cannot junp to the conclusion
that it is an arbitrary way of |evying consunption  charges.
Normal |y speaking, a factory utilises energy at a broadly
constant level. May be, on certain occasions, whether on
account of breakdowns, strikes or shutdowns or for other
reasons, the factory may not utilise energy at the requisite
| evel over certain periods, but these are exceptions. Every
factory expects to work normally.

So does the Electricity Board expect - and -accordingly
produces energy required by the factory and keeps it in
readi ness for that factory - keeping it ready on tap, so to
speak. As al ready enphasised, electricity once generated
cannot be stored for future use. This is the reason and the
justification for the denmand charges and the manner ~ of
charging for it. There is yet another justification for
this type of levy and it is this: demand charges and
consunption charges are intended to defray different itemns.
Broadly speaking, while demand charges are neant to defray
the capital costs, consunption charges are supposed to / neet
the running charges. Every Electricity Board requires
machi nery, plant, equipnment, sub- stations, transnission
lines and so on, all of which require a huge capital outlay.
The Board |ike any other corporation has to raise funds for
the purpose which neans it has to obtain |oans. The |oans
have to be repaid, and with interest. Provision has to  be
nmade for depreciation of machinery equi pnrent and buil di ngs.
Pl ants, nmachines, stations and transm ssion |ines have to be
mai ntai ned, all of which requires a huge staff. It is to
nmeet the capital outlay that demand charges are levied and
coll ected whereas the consunption charges are levied and
collected to neet the running charges.

12. Pausing here for a nonent, we nmay explain the inportance
and significance of maxi mum demand. The maxi num denand of a
given plant/factory deternmines the type of lines to be laid
and the power of transformers and other equiprment to be
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installed for the purpose. A factory having a nmaxinmum
demand of say 1000 KVA and a factory having a naxi mum denand

of 10,000 KVA require different type of lines and other
equi prent for providing

112

supply to them In the case of latter, lines have to be of
a nore |oad-bearing variety. Transformers have to be

installed and of nobre capacity. Sonetines in the case of
bul k consuners even a sub-station nay have to be established

exclusively for such factory/plant. Very often t hese
industries are situated away from power stations and rmain
transm ssion |ines which nmeans |aying special power |ines

over considerable distances to give the supply connection
As a matter of fact, the significance of the naxi mum denmand
woul d be evident fromthe fact that the agreenent between
the Board and consuner (like the respondent) specifies only
the maxi mum denmand and not the total units allowed to be
consumned. The ~agreement concerned herein prescribes the
maxi mum demand at 7778 KVA but does not prescribe the tota
nunber " of units of energy allowed to be consumed. This is
for the reason, explains Sri Hegde, that the total nunber of
units of energy consumed is determined by the |oad/level at
which power is drawn. The formula, taking the case of the
respondent is stated to be - 100% unrestricted energy
requirenment of the respondent = contract demand in KVA Xx
power factor x load factor x total nunmber of hours in a
year. |In concrete ternms, it neans - 7778 KVA x 0.90 x 0.61
1 x 8760 = 37,467,590 KWH (Units) =37.46759 MJ (Mllion
Units). This formula, as it states expressly, is premsed
on unrestricted suppl y. Pr obl ens arise only when
restrictions are placed on consunption on account of fall in
production of electricity by the Board, as ~would  be ex-
pl ai ned hereinafter.

13. Even during normal times, the Electricity Boards are not
able to generate energy comensurate with their installed
capacity, though it is true, they do try to achieve it. But
situations arise - situations beyond their control / - when
they are not able to produce even that nuch energy as they
generally do. They are obliged to cut down their production
substantially - at tines, as nuch as by half or nore. We
are told that the power generated by Hydro-electric stations
in Oissa forns a substantial chunk of the total energy
produced by the Board. |If in a given year, the rains fai
and nore particularly, if the rains fail during two or three
years consecutively, the production of energy by Hydro-
electric units goes down substantially. Even in the case of
thermal stations, problenms of supply of coal  and oil
quality of coal supplied and other problems result in_ the
Board producing electricity at a level far |ower than / what

it normal |y does. During periods of such reduced
generation/supply, problens of distribution arise. There
are several categories of consumers; industrial (including
bul k consumers), commercial, agricultural and donestic

besi des sone other categories. Naturally, everybody cannot
be supplied the full quantity of energy required; it has to
be rationed and may be, supply staggered. It is precisely
to provide for such situations that Section 22-B of the
Indian Electricity Act, 1910 empowers the Governnment to nake
an order regulating the distribution and consunption of
energy. We nmay now read he section
"22-B. Power to control the distribution and
consunption of energy.-- (1) If the State
Government is of opinion that it is necessary
or expedient so to do, for nmmintaining the
supply and securing the equitable distribution
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of energy it nmay by order provide for
regul ating t he suppl y, di stribution

consunption or use thereof.
(2) W thout prejudice to the generality of

113
the powers conferred by subsection (1) an
order made thereunder may direct the |icensee

not to conply, except with the perm ssion of
the State Governnent, wth-
(i)the provisions of any contract, agreenent
or requisition whether nmade before or after
the comencenent of the Indian Electricity
(Amendrent) - Act, 1959 (32 of 1959), for the
supply (other than the resunption of a supply)
or an increasein the supply of any energy to
any person, or
(ii)any requisition for the resunption of
supply of energy to a consuner after a period
of si X nmonths, from the date of its
di sconti nuance, or
(iii)any requisition for the resunption of
supply of energy made within six nmonths of its
di scontinuance, wher e t he requi sitioning
consumer was not hinself the consumer of the
supply at the tinme of its discontinuance. "
14. It is obvious that an order made under Section 22-B is
bi ndi ng upon the Electricity Board and over- rides the con-
tracts and agreenents which the Board may have entered into
with the consuners. - When an order under Section 22-Bis is-
sued, the Board is freed fromthe obligation to supply
energy at the level stipulated in the agreenents. with the
consuners and its obligation is to supply in accordance with
the order under Section 22-B. On this score, there \is no
controversy. The controversy is with respect to the ' power
of the Board to collect nmaximum demand charges at the rate
prescri bed in the agreenment during such peri ods of
restricted supply. 1In short, the question is with respect
to the power of the Board to frame Regulation 46 ‘and nore
particularly, the reasonabl eness of the proviso to the said
Regul ati on.

15. Section 79 of the Electricity (Supply) Act, 1948
enmpowers the Board to make Regul ati ons to provide for
matters specified therein. Inter alia, the matters
specified include "(j) principles governing the supply  of
electricity by the Board to persons other- than |icensees
under Section 49". Cause (k) is, of course, of a genera

nature. Section 49(1) says that:
"49. Provision for the sale of electricity by
the Board to persons other than |icensees.--
(1) Subject to the provisions of this Act and
or regulations, if any, nmade in this  behal f,
the Board may supply electricity to any person
not being a |licensee upon such terns and
conditions as the Board thinks fit and may for
the purposes of such supply franmed uniform
tariffs."

16.1t would help if we notice sub-sections (2), (3) and (4)

of Section 49 also. They read thus:
"(2) In fixing the uniformtariffs, the Board
shall have regard to all or any or the
followi ng factors, nanely--
(a)the nature of the supply and the purposes
for which it is required;
(b)the coordinated devel opnent of the supply
and distribution of electricity wthin the
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State in the nost efficient and econom ca
manner, with particular reference to such de-
velopnent in areas not for the tine being
served or adequately served by the |icensee;
(c)the sinplification and standardi sation of
nmet hods and rates

114

of charges for such supplies;

S.C. (d) the extension and cheapening of
supplies of electricity to sparsely devel oped
ar eas.

(3) Not hing in the foregoing provisions of
this section shall derogate fromthe power of
the Board, if it considers it necessary or
expedient to fix different tariffs for the
supply of electricity to any person not being
a licensee, having regard to the geographica
position of any area, the nature of the supply
and purpose for which supply is required and
any other relevant factors.

(4) In fixing the ~“tariff and terns and
conditions for the supply of electricity, the
Board shall not show undue preference to any
person."

17. In exercise of the power conferred by Section 79 read
with Section 49 of the Electricity (Supply) Act, the Oissa
Board has franed Regulation 46. Before its anmendnent by

Noti fication
foll ows:

dated 'June 25 1987, Regulation 46 read as

"Right of Board -in case of ~break down in
Board’'s supply system --

If at any tine during the continuance of any
agreenment between the Board and consuner, due
to reason nentioned in clause-40(d) @and 43
above, the Board/Engineer shall be under no
obligation to give supply of electrical energy
as contracted during the period of such break
down/ force measure situation continues. Such
period of discontinuance/reduced supply  shal
not be added to the initial period of the
agr eenent .

Provi ded t hat during such peri od of
di sconti nuance/ reduced supply, the consuner
shall not be liable to pay the mni num charges
in accordance with the agreenent, ~ but ~shal
only pay for the actual quantity of  demand
and/ or energy supplied to the consuner in lieu
of the contracted denmand. ™

18. The Regul ati on was substituted by the Notification dated

June 25, 1987.

The substituted Regul ati on reads as foll ows:
“I'f on account of shortage of the generation
of electrical energy, restrictions on  power
supply arc inposed by the State Government
under Section 22(B) of the Indian Electricity
Act, 1910 or by the Board under Section 49  of
the Electricity Supply Act, 1948 and all other
power avail able under |aw, the Board and the
Engi neers shall be under no obligation to
supply energy contracted for except in ac-
cor dance with the restriction order and
subj ect to the other provisions of t he
Regul ati on.

Provided that during the period restrictions
are in force, the consuner shall not be liable
to pay the mnimum charges in accordance wth
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the agreenment if the restriction on supply in
a nonth exceeds 150 (One Hundred Fifty) hours

but shall only pay, in case of two part
tariff, on the basis of act ual ener gy
consunpti on and the "maxi nrum demand" as
provided in the agreenent and in all other
cases, on the basis of actual consunption of
energy.

19. We arc concerned in this case with the substituted
Regul ati on 46 and hence, reference to Regulation 46
herei nafter means the anended Regul ati on 46 only.

20. Regulation 46, it is evident, is designed to neet the
situation obtaining during the period an order under Section
22B of the Electricity Act, 1910 is in force. It says so
specifically. The Regul ati on says that when such an order
is in operation, the Board shall be under no obligation to
supply the contracted demand/ maxi mum

115

demand| and that it will supply energy only in accordance
with the restrictions placed by such order. To this extent
it states the obvious. The proviso - which is the one in

guestion - then says that  during the period of such
restricted supply if the restriction on supply exceeds 150
hours in a nonth, (a) the consuner shall not be liable to
pay m ni nrum charges in-accordance with the agreenent but (b)
he shall pay in case of two-part tariff, on the basis of
actual energy consunption and the maxinum demand as provi ded
in the agreenment and (c) in all other cases, (i.e., in case

of consumers to whom two-part tariff does not apply) on the
basi s of actual consunption of enerqgy.

21. Now, in the case before us, the restriction on supply
did exceed 150 hours in a nonth; indeed it was fifty per
cent. In accordance with the said proviso, therefore, the
respondent was obliged to pay (i) the maxi nrum demand char ges
as provided in the agreement and (ii) the actual energy
consunption charges though he is relieved of the obligation
to pay mninmum charges. The nmaxinum denand contracted by
the respondent is upto but not exceeding 7778 KVA as
nmentioned herei nbefore. Now, if the respondent draws energy
at full load, i.e., at 7778 KVA, his consunption of  energy
over the vyear would be twice the quota permitted to him
during the year of restriction. Therefore, the respondent
is obliged to - and should - draw energy at half the
maxi munf contracted demand, i.e., at 3889 KVA if he wants to
run his factory for the whole of the year ~of restriction

And since, he is relieved of the obligation to -pay the
m ni mum charges as per the agreement, he pays demand charges
only on the basis of the actual nmaxi mum K VA drawn by him
plus the charges for the energy actually consuned by ' him

Secondly, the Board explains, there is an option avail able
to such consuners. If their wunit cannot work at a
level/load [|ess than the maxi num denand/ contract denmand or
if the consuner wi shes to do so for his own reasons, he is
free to draw energy at the contract/maxi num demand level,
but then he can work only for six nonths in the year  of
restriction since he is bound to observe the cut in

consunpti on of energy by fifty per cent. |In other words, if
he avails power/ energy at the naxi mum agreed level, he wll
exhaust his fifty per cent quota in six nonths itself. It

is however open to a consunmer to draw energy at any other
| evel so long as he does not exceed the fifty per cent quota
permtted to him during the year of restriction, as
explained in the tabular statenent referred to hereinbefore.
The option to draw at the maxi mum |l evel/load pernmitted is
probably conceived to provide for those units which cannot
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operate except when they draw energy at the maxi num denand
| evel . They can do so but they can operate only for six

nmonths in the year of restriction. So far as the respondent
is concerned, it is adnitted that it is not a unit which can
operate only when it draws energy at 7778 KVA or thereabout;
it can operate even if energy is drawn at half the maxi num
demand |evel. May be, such functioning may be |less eco-
nom cal, but function it can

22. W shall now deal with the precise grievance of the
respondent-wit petitioner and the grounds on which the H gh
Court has invalidated the proviso to Regul ation 46. The
respondent says that where the cut in the supply Is as rmnuch
as half, there is no justification or equity behind the

regulation which entitles the Board to levy full demand
charges. (There is no com
116

pl aint insofar as the |evy of actual consunption charges are
concerned, the whole grievance is only about the maxi mum de-
mand charges ~ or demand charges, as they are «called.) The
respondent ~submts that during the periods of restricted
supply, there are frequent cuts and breakdowns, the supply
is irregular and yet the Board proposes to levy full] demand
charges only because in any thirty-mnute period in a given
nmonth, the power i's availed at the maximum denmand |evel.
According to the respondent, during the period of such sup-
ply the demand charges should not be collected at all but
only the consunption charges. This subnission has been up-
hel d by the Hi gh Court on the foll owing reasoning which nay
better be put in their own words:
"Under the two part tariff system which is
nmeant for big consuners of ~electricity, the
consuner is required to pay the denmand charges
whi ch charges are levied to cover investmnent
installation and the standing charges to sone
extent and energy charges for the actua
amount of energy consumned. The expression
"Demand charges” woul d nean that the charge
| eviabl e for the readi ness of the supplier to

neet the demand of the consuner. Wher e,
therefore, the supplier, nanely, the State
Electricity Board was not at all in-a position

to supply the energy as per the denmand of the
consuner it would be an unreasonabl e burden on
the consuner if the supplier is permtted to
raise the entire demand charges. The
excessi veness of the. burden on the econony of
the industry as well as on the consumer would
be apparent froma small illustration. An
i ndustry needs 7000 KVA for running of its
factory but because of the power restrictions
i ssued by the State Governnent in exercise of
power under section 22(b) of the Supply Act it
cannot run the factory through out the nonth
as that would exceed the quantum of energy
which the industry could utilise. But to run
its nachinery if the industry in question on
the first day of the nonth takes power than in
the demand neter it would show 7000 KVA
Thereafter even if for next twenty nine days
of the nmonth, the industry does not take any
further energy still by virtue of the proviso
to Regulation 46 in accordance wth t he
agreenment between the parties the consuner
will be required to pay towards "demand
charge" to the extent of Rs.35 x 7000. Levy
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23.The High
Court in Ms.

of such a charge, in our considered opinion
cannot but be held to be arbitrary,
unr easonabl e and confiscatory in nature."
Court then referred to the decision of this
Northern India Iron and Steel Co. v. The State

of Haryana and Anr. (1976 (2) S.C.R 677), Maharashtra State
Electricity Board v. Kalyan Borough Municipality (1968 (3)

S.CR 137)
H gh Court

Conpany v.

observed:

and to the unreported decision of the Oissa

in M s.J.MGaphite Mning & Manufacturing
Oissa State Electricity Board & O's. and

"The ratio of the aforesaid case as well as
the observations extracted above would apply
whi |l e testing the reasonabl eness of t he
proviso to Regul ation 46, nanely, if the Board
is ready and wlling to supply but t he
consuner does not- consune, then obviously the
liability would arise as the Board remains in
readiness to supply energy and non-utilisation
of the energy by the consuner does not affect
the liability of the Board to keep the energy
set apart- for consunption. But where the
Board is not .in a position to supply and then
by virtue of Regul ations like proviso to Regu-
| ati on 46, |evies demand charges on the basis
of contract demand, it would be an unrea
levy, arbitrary levy, irrational levy and as
such wviol ates the basic mandate
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enshrined in Article 14 of the Constitution
In course of argunents, the |earned counse
for the petitioner had produced before us a
cal cul ati on sheet showing the unreasonabl eness
of levy towards denmand charge in accordance
with the proviso to Regulation 46 and we 't hi nk
it appropriate to notice the sanme at this
stage. The contract denmand of the petitioner
is 7778 KVA and if there would have’ been no
power cut in any nonth and the  petitioner
woul d have been running the factory ~through
out, then in a nmonth the petitioner would be
consum ng 40, 32,115 K WH. of units of energy
taking the power factor at 90 and | oad factor
at 80% But on account of t he power
restriction inposed by the State  Governnent
under Section 22(B) of the Act, the units of
power actually consuned during the  month of
January, 1989 as is apparent from the  bil
No. 705 dated 3.2.1989 is 2,56,200 K WH./ and
in terns of quantity of demand it is /478.3
K.V.A. but on the basis of naxinum demand
recorded in the trivector netre it is 683 KVA
and, therefore, the petitioner has been  made
liable to pay the demand charge at the rate of
35 per KVA, thus amounting to Rs.2,51, 150/-
,though for 478.3 KVA he could have been
charged on proportionate reduction basis only
to the extent of 17,578. The aforesai d

concrete illustration exhi bits t he
arbitrariness and irrationality of the
provisions in question. On examning the

proviso to Regulation 46, we have not found
any nexus for the same for which it has been
introduced. |If the nexus is the readi ness of
the supplier to supply power then how can the
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provi si on be sustained %hen that readiness is
not there. In the aforesaid facts and circum
stances, we are of the considered opinion that
the proviso to Regulation 46 is unreasonabl e,
arbitrary and unreal and the same cannot be
sustai ned and we accordi ngly quash the same."”
24, Apart fromcriticizing the above reasoning, Sr
Hegde, |earned counsel for the Board conplains that the
decision of the Hi gh Court is coloured by the extrene
exanple taken by it relating to the nonth of January, 1989
(Bill No.705 dated February 3, 1989). The learned counse
expl ains that during the nonth of January, i.e., on January
5, 1989, there was "system disturbance following failure of
a 220/ 132 KV auto-transformer at TTPS, Talcher for which
| oads had to be restricted to all the sub-stations receiving
power at 132 KV, from TTPS-due to which M s.|Pl STEEL, were
not allowed to draw their furnace load during severa
peri ods in the month of January, February and March, 1989
which ' extended to nore than 3 days at a stretch each ting"
and on which account a special rem ssion has been granted to
the respondent under Board Menorandum No. Com 1- 70/ 83, a copy
of which has been placed before us. The I|earned counse
submits that such an-unusual situation cannot be taken as
the standard or as a test case for judging the validity of
the provision. One must go by the /generality of the
situation. Such breakdowns nmay occur even during periods of
normal supply. Barring the special situation arising from
the breakdown aforenentioned, he says, all ‘the consuners
i ncludi ng bul k and large scal e consuners have been supplied
energy as explained.in the tabular statenent referred to
above. Sri Hegde relies upon-Paras 18 to 24 in-the decision
of this Court in Bihar State Electricity Board, Patna & O's.
v. Ms. Geen Rubber Industries & Ors. (1990 (1) S.C. C. 731)
where this court justified the concept of mninum  charges
with reference to several decisions of H gh Courts. It is
pointed out that this Court referred with approval to the
decision of the Calcutta High Court in Saila Bala/ Ray V.
Chai rman, Darjeeling
118
Municipality (AIR 1936 Cal.265) wherein it was held that
"the mninmmcharge was not really a charge which had for
its basis the consunption of electric energy. It was really
based on the principle that every consuner’s installation
involved the licensee in certain anmount of capital expen-
diture in plant and mains on which he ~was to have a
reasonable return. lie could get a return when the energy
was actually consunmed in the shape of payments ~of energy
consunmed. Wen no such energy was consunmed by the consuner,
or a very small anobunt was consuned in a |onger period, the
licensee was allowed to charge mininum charges by his
license, but those m nimmcharges were really interest on
his capital outlay incurred for the particular consumer."”
Learned counsel points out that this Court has al so " quoted
with approval the decision of the Madras Hi gh Court in
MG Natesa Chettiar v. Madras State Electricity Board (1969
(1) Mad.LJ 69), where it was held that:
"the mininmumfixed was only consideration for
keeping the energy available to the consumer
at his end; it was not a penalty for not
consum ng a stated quantity of energy but was
a concession shown up to the anount fixed,
energy at a specified rate could be consuned
free, consunption beyond only had to be paid
for. The statutory basis for the terns in the
agreement providing for mninum annual charge
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was found in Section 22 of the Act and Section
48 of the Supply Act. Section 22 deals with
obligation on licensee to supply energy. The
proviso to the section says:
"No person shall be entitled to demand or to
continue to receive, froma licensee a supply
of energy for any prem ses having a separate
supply unless he has agreed with the |I|icensee
to pay to himsuch mni mum annual sumas will
give hima reasonable return on the capita
expenditure, and wll cover other standing
charges incurred by himin order to nmeet the
possi bl e naxi mum demand for those prem ses,
the sumpayable to be determined in case of
di fference or dispute by arbitration."
Section 48 of the Supply Act enmpowers the
licensee to carry out arrangement under that
Act."
25. The | deci si on of the Punjab H gh Court in Watkins Mayor &
Co. v. Jullundhar Electric Supply Co. (AR 1955 Punj.133),
it is pointed out, was al'so quoted with approval by this
Court wherein the Hi gh Court had taken the view that:
Y the whol e scheme of the Act seens to
show that the provision nmade in any contract
for a mnimumcharge was really to provide for
a fair return on the outlay of the |I|icensee,
and it was for this reason- that the |[|aw
allowed the contract ~of this kind to be
entered into. Cause Xl-A of the schedule to
the Act, as it then stood, provided:
"A licensee nmay charge a consunmer ~a mninmm
charge for energy of such-amobunt and determn ne
in such manner as nay be specified by his 1i-
cence, and such mininmm charge shall be
payabl e notw thstanding that no energy has
been wused by the consuner during the period
for which such mni mum charge is made."
The court accordingly held that there was
nothing illegal in the insertion of the term
for paynent of a mininum charge in the
agreenment of the supply of energy and held
that it had not been made out that it was an
unr easonabl e | evy."
119
26. Sri  Hegde further points out that in Para 2 1, this
Court has approved the decisions of the Allahabad and Andhra
Pradesh High Courts holding that the requirenent to pay
m ni mum charges was one of the terms and conditions of
supply and cannot be faulted. Learned counsel " points out
that the decision of this Court ultinmately rested on the
principle that the stipulation of nminimm guarantee- charges
in the agreenent cannot be held to be wultra vires the
statutory provisions governing the supply and that the
agreement stipulating therefor was reasonable and valid.
Sri Hegde points out that the rationale behind the concept
of mninmum charges referred to in the said decision is the
very rationale wunderlying the concept of two-part |evy
concerned herein and which is also incorporated in the
agreement between the parties. Learned counsel enphasises
that the agreenment expressly recites that the respondent has
read the regul ati ons and has agreed to be bound by them not
only as they stood on the date of the agreement but wth
such nodifications thereto as nay be made therein in future.
In such a situation, he says, the respondent cannot be al-
lowed to wiggle out of the terns of the agreenent by
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resorting to Article 226 of the Constitution. lie subnits
further that during the period of restricted supply, the
capital charges renmain the sane though there may be sone
reduction in the running charges, that even during the
period of restricted supply, |loans have to be repaid wth
interest, the plants, the stations, the transm ssion |[|ines
and all other equiprment have to be maintained in good shape
and depreciation etc. provided for. The staff recruited,
the | earned counsel subnits, cannot be reduced as soon as an
order under Section 22-B is nade and reenpl oyed when the
restriction ceases. He submits that if the respondent had
installed a generating station or unit of his own for the
pur pose of supplying the energy required by his steel mll,
he woul d have been faced with the very sane problens as are
faced by the Board.

27. On the other ~hand, the |learned counsel for t he
respondent-wit petitioner submts that if the Board is
allowed to Insist upon its pound of flesh and to enforce the
agreenent ‘and Regul ation 46 as it stand, it would be highly
unjust and inequitable to the consuners |like the respondent.
They woul d not-only suffer huge 1 osses but would be obliged
to close down, affecting the workers and the nationa
econorny. He subnmits that because of the irregular and
uncertain supply ~of power by the Oissa Board, the
respondent - conpany, has becone sick already and its case is
now pending with B.1.F.R He submits that when the Board is
not able to supply at the agreed level, it cannot at the
same time seek to recover the demand charges at the agreed
rate. Being a statutory public corporation and a State
within the neaning of Article 12 of the Constitution of
India, it is submtted, the Board nmust —act fairly. The
| earned counsel relies upon the decisions of this court in
Northern India Steel as also the decisionin Bihar State
Electricity Board & Anr. v. Ms.Dhanawat Rice & Gl Mlls
(1989 (1) SCC 452) besides the decision in Maharashtra State
El ectricity Board v. Kal yan Borough Minicipality.

28. Northern India Steel was a case where a power cut was
i nposed by the State CGover nment. by maki ng an order under
Section 22-B of the Electricity Act, 191 0. The appellant
was an industry governed by two-part levy system On ac-
120

count of the said power cut, the Board did give certain
reduction in the demand charges because of its inability to
supply energy as per the requirenent of the appellant. The
appel l ant, however, took the stand that no demand charge
shoul d at all be levied when the Board was not in a-position
to supply electric energy as per its requirement or that, at
any rate, there should be a proportionate reduction of  the
demand charges. Before this Court, the appellant and the
Board took two extrene stands: the Board saying that even if
it were not in a position to supply energy according to the
demand of the consumer, it is entitled to 'claim the ful
demand charges as per clause (4) of the Tariffs and the
appel  ant saying that in such cases, the Board cannot claim
demand charges but that it is entitled only to energy
char ges. This Court, however, did not pronounce upon the
said stand in view of the fact that clause (4)(f) of the
Tariffs notified by the Board provided a solution, The said
cl ause provided that the consuner is entitled to a
proportionate reduction of demand charges in the event of
| ock-out, fire or any other circunstance considered by the
supplier beyond the control of the consuner. |1lls Court was
of the opinion that the disability of the Board to give ful
supply to the appell ant-consuner because of the Governnent
Order under Section 22-B must be treated as a circunstance
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di sabling the consumer from consum ng the electricity as per
the contract and, therefore, entitled to the benefit of
clause (4)(f).

29. So far as the decision in M s.Dhanawat Rice and Ol
MIlls is concerned, it does not appear to be a case where a
power cut was inposed under Section 22-B. The decision
entirely turned upon the |anguage of clauses (1), (4) and
(13) of the Agreenent between the parties. Clause (13)
provi ded that where the consunmer is prevented fromreceiving
or using the electrical energy either in whole or in part
due to strike, riots, fire, floods, explosions, act of GCod
or any other cause reasonably beyond the control or if the
Board is prevented fromsupplying or is unable to supply
such electrical energy owing to any or all the causes
nmentioned above, then  the demand charge and guaranteed
energy charge set out in the Schedule to the Agreenent shal
be reduced in proportion to the ability of the consumer to
take or the Board to supply such power; the decision of the
Chi ef | Engi neer of the Board in that behalf was declared to
be final. ~The H gh Court had opined that the consuner was
not at all liable to pay any annual mninum guarantee
charges because of the tripping, |oad-shedding and power
cuts. This Court, however, held that the H gh Court was not
right in saying so. It held that in view of clause (13), the
consunmer is entitled to proportionate reduction only.

30. The decision of the Constitution Bench in Mharashtra
State Electricity Board v. Kalyan Borough Minicipality does
not appear to be relevant on the question at issue herein
The |earned counsel for the respondent could not bring to
our notice any observationin the said “judgnent which
supports his contentions.

31. Now coming back to the facts of the case before us, it
nmust be stated at the outset that the wvalidity or
justifiability of the order made by the Government of Oissa
under Section 22-B is not questioned nor is it in issue. W
must, therefore, proceed on the assunption that the cut was
i nposed because it was necessary.
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to ensure equitable supply of energy to various consuners in
the State. It is equally beyond dispute that an order made
under Section 22-B is binding upon the Electricity Board _as
well as the consuners and supersedes and over-rides the
agreenents that may have been entered into between the Board
and the consunmers. According to the said order, the cut was

fifty per cent and the cut was operative for one full ~year

called 'water year’'. The respondent was, therefore, bound
to utilise only fifty per cent of what is permtted under
the Agreement. |In other words, it nmust consume only  half

the energy which it was entitled to consune  under’/ the
agreenment in a nonth or in a year, as the case nmay be.
Evidently, if the respondent drew energy at the  maxi num
demand level, i.e., at the nmaxi numcontracted |evel, ‘and did
so for the whole of the year, it would be utilising the ful

guota of energy permissible to him under the agreenent,
whi ch he cannot do in view of the fifty per cent cut inposed
by the order under Section 22-B. The order under Section
22-B read with the option given by the Board, neans,
according to the Board, that either the consunmer draws
energy at half the maxi num demand | evel and operates for
full year or draws energy at full maxi mum demand | evel and
operates only for half the relevant year of restriction, as
expl ai ned herei nbefore. The choice is left to the consuner
to arrange his affairs in such manner as he thinks fit
provi ded he does not go beyond the quota (restricted quota)
prescribed for him Now, Regulation 46 says that during the
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period an order under Section 22-Bis in operation and the
hours of restriction exceed 150 hours in a nonth, the
consunmer is relieved of the obligation to pay the mnimm
charges, i.e., the obligation to pay eighty per cent of the
charges even if he avails of and consumes | ess power. The
consumer governed by the two- part tariff is, however,
obliged wunder the said regulation to pay "on the basis of
actual energy consunption and the 'maxi mum denmand as
provided in the agreenent”. Now, what does this nean in
practice? If the consuner avails of energy at half the
maxi mum demand/ contract demand, he will pay denmand charges
only for that. |In other words, if the respondent had drawn
energy at 3889 KVA he would pay demand charges only for
3889 KVA plus the charges for the actual number of units
consumed by him Similarly, had the respondent availed of
the energy at, say 3000 KVA he woul d have been liable to pay
demand charges only on that basis plus the energy charges,
and if he had avail ed of energy at maxi mum demand then he
woul d have been |iable to pay denand charges for the naxi mum
denmand availed by himplus the energy charges - the overal
restriction being !hat he should have remained within the
fifty per cent quota prescribed. Thus, in no event, a
consumer is nmade to pay maxi num demand charges for nore than
what he actually availed. As stated above, the over-al
l[imtation is that he nust have remained within the fifty
per cent quota allotted to him during the vyear of
restriction. We are unable to see ~any arbitrariness or
unr easonabl eness in' the said proviso. It neans and says
that during such periods of restricted supply, the consuner
pays the energy charges for the actual consunmption plus
maxi mum demand charges for the nmaxi num demand avail ed of by
himat the rate prescribed in the agreenent.

32. The High Court faulted the proviso to Regulation 46 on
the ground of arbitrariness and unreasonabl eness. The rea-
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soning of the High Court is this: if in a given case, an
industry avails of energy at 7000 KVA on the first day of
the nonth but does not take any energy for the renaining
twenty nine days of the nonth, it would still be liable to
pay the demand charges for the nonth at the rate prescribed
in the agreenent, viz., 7000 KVA x Rs.35/ -, which is not
only arbitrary and unreasonable but also confiscatory in

nat ure. Wth great respect, we are unable to subscribe to
this view. This would precisely be the result even in the
normal times. Even when there is no power cut in force, if

an industry draws energy at 7000 KVA on the first day of the
nmont h and does not draw the energy at all on the ~subsequent

twenty nine days, it would still be required to pay. the
demand charges at 7000 KVA x Rs.35/-. This is because the
demand charges are nmeant "to cover investnent, installation

"and the standing charges to sonme extent", as held by this
Court in Northern India Iron and Steel, which is precisely
what we have expl ai ned hereinbefore. To say that ' demand
charges should not be collected if the consuner does not

avail of the electricity on the remaining twenty nine days
in a nmnth in the above illustration would be to deny and
disallow the very concept of and rationale behind the
maxi mum demand char ges. O course, situation would be
different, if in the above illustration, the Board does not
or is unable to provide even the restricted supply in the
manner expl ained hereinbefore. 1In such a situation, the

consunmer would certainly be entitled to the relief in an
equi tabl e manner, just as he woul d have been entitled to re-
lief in normal times. In other words, what would happen if
during normal times such a thing happens? Same would be the
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situation during the period of cut. There is in effect no
distinction between both situations except that during
peri ods of restricted supply, the availability of energy is
reduced vis-a-vis the contracted supply. Now, it is not the
case of the respondent that in any nonth electricity energy
was avail able for the first day of the nonth or on any par-
ticular day or days and not for the whole nonth. So far as
the period January to Mrch, 1989 is concerned, t he
situation in that nonth was a special one. It is explained
by the Board that on January 5, 1989 there was a system
di sturbance on account of the failure of a 220/132 KV aut o-
transforner at TTPS Talcher on account of which the
i ndustries |like the respondent were not allowed to draw en-
ergy even in accordance with the cut and restriction inposed
by the Governnent of Oissa and the Olissa Electricity

Boar d. It is explained that on account of this unusua
situation and onthe basis of-the representation of the
respondent, it ~has been given a special rebate in Board

Menor andum No. Com 1-70/83. Under this nenorandum it has
been decided that "sonme relief be provided to the consuner
by exenpting the demand charge for the period when power was
restricted to this industry for a continuous period of
seventy two or nore as special case (for the nonths of
January '89 to March '89 only). |If this is approved, the
nonthly maxi num demand charges of this unit for the three
nonths from January, 89 to March, 89 shall be prorated for
the period of supply excluding the period when power supply
was not given to the consuner continuously for seventy two
hours or nmore. This concession, if allowed, 'shall be a
speci al case not to be cited as a precedent for future.” It
is stated by Sri Hegde, | earned counsel for the Board that a
special concession has been approved and given to the
respon-
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dent for the said nonths.

33. The other reason given by the H gh Court in support of
its decision is contained in the second of the two /extracts
fromits judgnent set out by us hereinbefore. It takes the
January, 1989 situation as a representative situation and
seeks to denonstrate on that basis the arbitrariness and

irrationality of the proviso to Regulation 46. But as
stated herei nbefore that was an unusual situation for which
appropriate relief has been given to the respondent. The

validity of regulations, which have the force of |aw, should
not be judged by taking either a stray case or ~an unusua

case but on the generality of the situation. Al  that
happens during the period of restriction is that electricity
is generated at a lower level than usual; if the fall in

production is expected to be fifty per cent, a corresponding
restriction is inposed on consunption. So far as breakdowns
and trippings etc. are concerned, they are not confined to
peri ods of restrictions alone; they may occur during norna
times as well. If there is no supply at all f or
consi derable periods, the situation would be different,
whet her it happens during the period of normal supply  or
during the period of restricted supply, but we are not
concerned with or called upon to pronounce upon such a
situation. For the unusual situation obtaining during
January- Mar ch, 1989 aforesaid, appropriate relief has
al ready been given to the respondent.

34. We nust, therefore, say that no arbitrariness or
unreasonabl eness is involved in Regulation 46 or its
proviso. It only provides for collecting denand charges for
the actual maxi mum demand avail ed by such consumers during
the period of restricted supply. The consumer cannot |e-
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gitimately conplain of this course nor can it characterise
it as confiscatory. We nust also say that none of the
decisions relied wupon by the |earned counsel for the re-
spondent lays down any principle which can be said to
suggest that such arule is arbitrary and unreasonable.
Once we understand the systemof two-part levy and the
rati onale behind it, as also the conpul sions arising from an
order under Section 22-B of the Electricity Act, 1910, there
would be no roomor ground for inpugning the validity of
Regul ation 46 of its proviso. Difficulties are no doubt
there difficulties of the consuner and difficulties of the
Boar d. They are essentially the problems of shortages,
perhaps endenmic to a ‘devel oping econony. As rightly
enphasi sed by Sri Hegde, the respondent woul d have faced the
sane problenms if he ~had ‘installed his own plant for
generating electricity to nmeet his needs. Wiile the
respondent says that it has suffered on account of these
cuts, the Board says that by reducing the denmand charges

during' such periods, it is also suffering. The consuner
accuse Board of several failings and the Board has its own
expl anat i ons. It is not possible to go into them It is

enough to say that in the circunstances, Regulation 46 or
its proviso cannot be terned as arbitrary or unreasonable,
much | ess confiscatory.

35. The appeal is/accordingly allowed and the order of the
H gh Court 1is set aside. There shall be no order as to
cost s.

36. Before parting with this case, we nust nention t hat
during the hearing of this appeal , M s. | spat Al l oys
Limted filed a Transfer Petition (C) No.335 of 1994 praying
for transferring the wit petition
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filed by themin and pending before the Orissa Hi gh Court
(O J.C. No. 6565 of 1992) to this Court for being heard ' al ong
with this appeal on the ground that the points arising in
this appeal are simlar to those arising in its wit
petition. W told Sri  Kapil ( Sibal, |earned counse

appearing for the petitioner that while we are not  inclined
to transfer the said wit petitionto this Court, we my
hear himas an intervenor in this appeal, W -did hear him
for sonetime but then we found that the | earned counsel was
rai sing several issues and contentions which arc outside the
purview of the wit appeal and which were not put forward or
argued before the Hi gh Court. W, therefore, did not permt
Sri Sibal to raise those contentions. It is not" necessary
to set out the |learned counsel’s submissions nor is it
necessary to express any opinion thereon. Suffice it to say
that our decision is confined to the issues arising in_the
appeal before us and will obviously not govern the issues
and questions not raised in this appeal

37. Accordingly, the Transfer Petition is disnissed as
unnecessary.
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