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1971 AIR 1201 1971 SCR 63
ACT:

Transfer of Property Act (4 of 1882), s. 100--Applicability
to auction sal es--Wether s: 141(1) of the Bonbay Provincia
Muni ci pal Corporatiun Act, 1949, falls within the saving
provision of s. /100, T.P. Act--Constructive notice of
exi stence of arrears of municipal taxes--If and when can be
i mputed to auction purchaser.

HEADNOTE:
In 1950, a building vested in the receivers on its owner
being adjudicated an insolvent. |In 1951, the receivers

secured necessary orders from court for paying off mnunicipa
taxes then due, but the receivers did not pay and the
muni ci pal corporation did not al sopursue the matter. In
1954, the property was brought to sale in execution of a
nort gage decree obtai ned by a nortgagee of the property and
the respondent purchased it at the court sale. Before the
purchase he nade enquiries fromthe receiver if there were
any dues agai nst the property, but he was not inforned about
the arrears of nunicipal pal taxes. |In 1955, the nmunicipa
corporation attached the property for arrears of nunicipa
taxes due from 1949, and the purchaser filed a suit for a
declaration that the arrears were not recoverable by sale of
the property.

On the questions: (1) whether under s. 141(1) of the Bonbay
Provi nci al Munici pal Corporation Act, 1949, read with s. 100
of the Transfer of Property Act, 1882, the property could be
sold for the arrears in the hands of the respondent even if
he was a transferee for consideration without notice, and
(2) whether the respondent, who was an auction purchaser at
a court sale, could be held |liable to pay the arrears of
taxes and the property could be held subject to the
liability on the ground that he had constructive notice  of
the existence of the arrears.

HELD: (1) Section 100, Transfer of Property Act, |ays
down that no charge is enforceabl e against any property in
the hands of a transferee for consideration w thout notice
of the charge except when it is otherw se expressly provided
by any law for the time being in force. The real core of
the saving provision of lawis not nmere enforceability of
the charge against the property but enforceability of the
charge against the property in the hands of a transferee for
consideration w thout notice of the charge. S. 141 of the
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Bonbay Municipal Act is not such a provision. It nerely
creates a charge in express |anguage, but apart from
creating a statutory charge, it does not further provide
that the charge is enforceable against the property in the
hands of a transferee for consideration without notice of
the charge. [67A-B; 68E]

(2) (a) There is no basis for the contentions that s. 100
of the Transfer of Property Act does not apply to auction
sales and that therefore the execution purchasers purchase
the property subject to all the charges and encunbrances
whi ch would bind the judgnent debtor. This Court in Laxmi
Devi v. Mikand Kunwar, [1965] 1 S.C R 726 pointed out that
a. 100 applies to proceedings by operation of law also.
[ 69A- B]

64

(b) According to s. 3, Transfer of Property Act, a person
is said to have notice of a fact when he actually knows the
fact or when but for wilful abstention from enquiry or
search whi'ch he ought to have nade, or gross negligence, he
would have knownit. |In the latter case he is presuned to
have constructive notice. For drawing the presunption in
the present case, therefore, the question is not whether the
purchaser had the neans of obtaining, and nmight wth prudent
cauti on have obtai ned, know edge of the charge but whether
in not doing so, he acted with wilful abstention or gross
negl i gence. There i's no principle of law inputing, to al
Intending purchasers of property in nunicipal areas where
muni ci pal taxes are a charge on the property,  constructive
know edge of the exi stence of such nunicipal taxes and of
the reasonabl e possibility of those taxes being in arrears.
It is a question of fact or a m xed question of fact and | aw

depending on the facts and circunstances of the case. The
material in the present case does not justify that the
respondent purchaser should be fixed with any constructive
notice of the existence of the arrears, because (i) lie

coul d not reasonably have thought the nunicipal corporation
had not cared to secure paynent of the taxes due since 1949;
(ii) the municipal corporation was far nore negligent and
bl amewort hy than the respondent in allowing thearrears to
accunmul at e; (iii) though he nmade enquiries from the
receivers they did not give any intimation -about the
arrears; and (iv) the building was in the —occupation of
tenants and the rent was recovered by the receivers and the
reasonabl e assunption would be that the nunicipal tax, which
was a charge on the property and given priority under s. 61
of the Provincial Insolvency Act, 1920, had been paid by the
receivers. [71GH; 72H 73D-G 74C-H, 75B-D

Nawal Kishore v. Minicipal Board, Agra, |.L.R [1943] All.
453, Munici pal Board, Lucknow v. Ranjilal, |I.L. R [1916] 16
Luck. 607, Chandu Ramv. Minicipal Comm ssioner of Kurseong
Municipality, AIl.R 19,51 Cal. 398 and Municipal Board,
Lucknow v. Lala Ranji Lal, A 1.R 1941 CQudh 305, overrul ed.
Muni ci pal Board, Cawnpore v. Roop Chand Jain, |.L.R [1940]
All. 669, approved.

Akhoy Kumar Banerjee v. Corporation of Calcutta, |.L.R 42
Cal . 625, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1161 of
1967.

Appeal fromthe judgnment and order dated April 28, 29, 1966
of the Gujarat H gh Court in Letters Patent Appeal No. 19 of
1961
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S. T. Desai and I. N Shroff, for the appellant.
The respondent did not appear.
The Judgnent of the Court was delivered by
Dua, J.-In this appeal on certificate granted by the High
Court of QGujarat under Article 133(1)(c) of the Constitution
of India the question raised relate to the liability of
auction purchaser of property at court sale for the arrears
of municipal taxes due on the date of sale to the nunicipa
corporation of the Gty of Ahnmedabad which dues are a
statutory charge on the property sold and of which the
purchaser had no actual notice. On the

65
guestion of constructive notice there is a sharp conflict of
judicial decisions in the various H gh Courts and in the
Al'l ahabad H gh Court itself there have been conflicting
expression of opinion. In . this Court there being no
representati on on-behalf of the respondent the appeal was
heard ex parte.
The property whichis the subject matter of controversy in
this litigation originally belonged to one Haji Nur-Mhamrad

Haj i Abdul m-an. He apparently ran into financi a
difficulties in February, 1949, and insolvency proceedings
were started against himin March, 1949. By an interim

order receivers took charge of his estate and finally on
Cct ober 14, 1950 he was adjudi cated insolvent. The property

in question accordingly vested in the receivers. Thi s
property had been nortgaged with a~ firm called Messrs.
Har govi nd Laxmi chand. In executionof a nortgage decree

obtained by the nortgagee this property was auctioned and
purchased at court sale by the plaintiff Haji  Abdul gafur
Haji Hussenbhai, (respondent in this Court) for Rs. 22,300.
He was decl ared purchaser on Novenber 28, 1954. At the tine
of this purchase there were nmunicipal taxes in respect of
this property in arrear for the years 1949-50 to 1953-54,
which rmeans that the receivers had not cared to pay the
muni ci pal taxes during all these years. The property was
attached by the nmunicipal corporation by neans of an
attachment notice dated- July 20, 1955 for the arrears of
the nunicipal taxes anpunting to Rs. 543.79 ps. As the
muni ci pal corporation threatened to sell -the property
pur suant to the attachnment proceedings the pur chaser
instituted the suit (giving rise to this —appeal) for a
declaration that he was the owner of the property and that
the arrears of nunicipal taxes due from Haji Nurnmohammad
Haji Abdul mi an were not recoverable by attachnent of the
suit property in the plaintiff’s hands and that the  warrant
of attachment of the property issued by the  nunicipa
corporation was illegal and ultra vires. Permanent injunc-
tion restraining the municipal corporation from attaching
the property for arrears of municipal taxes was al so sought.
The trial court declined the prayer for a declaration that
the property was not liable to be attached for recovery of
the arrears of rmunicipal taxes. But the war-rant of
attachment actually issued in this case was held to  be
illegal and void with the result that an injunction was
i ssued restraining the nunicipal corporation from enforcing
the i npugned warrant of attachment against the plaintiff in
respect of the suit property. Both parties feeling aggriev-
ed appealed to the District Court. The Assistant Judge who
heard the appeals dism ssed both of them The plaintiff
thereupon presented a second appeal to the GQjarat High
Court which was summarily dismssed by a learned single
Judge. Leave to appeal to a Division Bench under cl. 15 of
the Letters Patent was however granted. The Division Bench
hearing the Letters
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Patent appeal in a fairly lengthy order allowed t he

plaintiffs appeal and decreed his suit holding that the
plaintiff is the ower of the suit property and the charge
of the nunicipal corporation for arrears of municipal tax is
not enforceable against his property and also restraining
the nunicipal corporation by a permanent injunction from
proceeding to realise fromthis property the charge in

respect of the arrears of nunicipal taxes. On appeal in
this Court three main questions were raised by Shri S, T.
Desai, |earned counsel for the appellant.

To begin with it was contended that there is no warranty of
title in an auction sale. This general contention seens to
us to be well-founded because it is axiomatic that the
purchaser at auction sale takes the property subject to al
the defects of title and the doctrine caveat emptor (let the
pur chaser . beware) applies to such purchaser. The case of
the judgnment debtor having no saleable interest at all in
the property sold such as is contenplated by 0. 21, R 91
C. P. C is, however, different and is not covered by this
doctri ne. The second point canvassed was that there is an
express provision in Section 141(1) of the Bombay Provincia
Muni ci pal Corporation Act, 1949 (hereinafter called the
Bonbay Municipal Act) for holding the present property to be
liable for the recovery of nunicipal taxes and, therefore
though the property was subject only to- a charge not
amounting to nortgage and, therefore, involving no transfer
of interest in the property, the same could neverthel ess be
sold for realizing the anpunt charged, even in the hands of
a transferee for consideration w thout notice. ~Section 141
of the Bonmbay Municipal Act is an express saving provision
as contenpl ated by Section 100 of Transfer of Property Act,
contended Shri Desai. This subm ssion has no nerit as would
be clear froma plain reading of Section 100 of the Transfer
of Property Act, 1882 and Section 141 of the Bonbay
Muni ci pal Act, the only relevant statutory provisions.
Section 100 of the Transfer of Property Act dealing wth
"charges’ provides .
S. 100 "Where inmoveabl e property ~of one
person is by act of parties or operation of
| aw made security for the payment of nmoney to
another, and the transaction does not ~anount
to a nortgage, the later personis said to

have a charge on the property; and all the
provi si ons herei nbef ore contained which apply
to a sinple nortgage shall, so far as may be,

apply to such charge

Nothing in this section applies to the charge
of a, trustee on the trust-property for
expenses properly incurred in the execution of
his trust, and;, save as otherw se expressly
provided by any lawfor the tinme being in

force,

67
no charge shall be enforced against any
property in the hands of a person to whom such
property has been transferred for
consi deration and wthout notice of t he
charge. ™

Thi s section in unanbi guous | anguage | ays down
that no charge is enforceable against any
property in the hands of a transferee for
consideration wthout notice of the charge
except where it is ot herw se expressly
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force. The saving provision of |aw nust

expressly provide for enforcenment of a charge
against the property in the hands of a
transferee for value without notice of the
charge and not nerely create a charge. W now
turn to Section 141 of the Bonbay Provincia
Muni ci pal Corporation Act, 1949 to see if it
answers the requirenments of Section 100 of
Transfer of Property Act. This section reads
Section 141. "Property taxes to be a first
charge on prem ses on which they are assessed:
(1) Property taxes due under this Act in
respect of any building or |Iand shall, subject
to the prior paynment of the |and revenue, if
any, due to the State Governnent thereupon, be
a first charge, in the case of any building or
land ~held inmmediately from the Governnent,
upon the interest in such building or land of
the person liable for such taxes and upon the
novabl e property, if any, found wthin or upon
such building or |Iand and belonging to such
person ; ~and, in the case of any other
buil ding or land, upon the said building or
and and upon the noveable property, if any,
found within or upon such building or |Iand and
bel onging to the personliable for such taxes.
Expl anation.-The term "Property taxes" in this
section  shall be seened to .include charges
payabl e under section 134 for water - supplied
to any prenises and the costs of recovery of
property-taxes as specified in the rules.
(2) In any decree passed in a suit for the
enforcenent of the charge created by sub-
section (1), the Court may order the ' paynent
to the Corporation of interest on /the sum
found to be due at such rate as the / Court
deens reasonable from the date of t he
institution of the suit until realisation, and
such interest and the cost of enforcing the
said charge, including the costs of the -suit
and the cost of bringing the prenmises or
noveabl e property in question to sale under
the decree, shall, subject as aforesaid, be a
fresh charge on such prem ses and noveable
property along wth the amount found to be
due, and the Court may direct paynent thereof
to be made to the Corporation out of the /sale
proceeds. "
68
Sub-section (1). as is obvious, nerely creates a charge in
express |anguage. This charge is subject to prior paynent
of land revenue due to the State Government on such building
or |and. The section, apart from creating a statutory
charge, does not further provide that this charge is
enforceabl e against the property charged in the hands of a
transferee for consideration w thout notice of the charge.
It was contended that the saving provision, as contenplated
by Section 100 of the Transfer of Property Act, may, w thout
using express words, in effect provide that the property is
liable to sale in enforcement of the charge and that if this
liability is fixed by a provision expressly dealing with the
subj ect, then the charge would be enforceable against the
property even in the hands of a transferee for consideration
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wi thout notice of the charge. According to the subni ssion
it is not necessary for the saving provision to expressly
provide for the enforceability, of the charge against the
property in the hands of a transferee for consideration
wi t hout notice of the charge. Thi s subm ssi on is
unaccept abl e because, as already observed, what is enacted
in the second half of Section 100 of Transfer of Property
Act is the general prohibition that no charge shall be
enforced against any property in the hands of a transferee
for consideration wthout notice of the charge and the
exception to this general rule must be expressly provided by
I aw. The real core of the saving provision of |aw nust be
not nere enforceability of the charge against the property
charged but enforceability of the charge against the said
property in the hands of a transferee for consideration
without notice of the charge. Section 141 of the Bonbay
Muni ci pal Act is clearly not such a provision. The second
contention accordingly fails and is repelled.

The third argunent, and i ndeed this was the principal argu-
nment which was vehenently pressed with considerable force by
Shri  Desai. is that the plaintiff nust be deemed to have
constructive notice of the arrears of nunicipal taxes and as
an auction purchaser he must be held liable to pay these
taxes and the property purchased nmust also be held subject

to this liability in his hands. In support of this
submi ssion he cited sone decisions of our High Courts. The
first decision relied upon by Shri Desai is reported as
Arumi | li Suravya v. Pinisetti Venkataramanama(1l) in which

relying on Creet v. Ganga Ram Gool Rai (2) it was observed by
Horwill J., that Section 100 of the Transfer of Property Act
does not apply to auction sales because the transfer wthin
the neaning of the Transfer of Property Act does not include
an auction sale. It was added that the position of a
purchaser at an execution sale is the sane as that ' of the
judgnent -debtor and his position’is somewhat different from
that of a

(1) AI.R 1940 Mad. 701. (2) 1 /L.R [1937] 1 Cal. 203.

69

pur chaser at a private sale. Executi on Pur chasers.
according to this decision, purchase the property subject to
all the charges and encunbrances | egal and equitable which

woul d bind the debtor$. W do not agree with the view taken
in this decision. W how ever, do not consider it necessary
to go into the matter at length because we find that this
deci si on was expressly overruled by this Court in Laxm Devi
v. Mikand Kunwar(1l) and the H gh Court, relying on this
Court’s decision, had also repelled a simlar ~contention
pressed on behal f of the Muinicipal Corporation there. Thi s
Court pointed out in Laxm Devi’'s case(2) that the provi-
sions of Section 2(d) of the Transfer of Property Act

prevail over Section 5 with the result that the provisions
of Section 57 and those contained in Chapter |V 'of the
Transfer of Property Act nust apply to transfer, by
operation of law. Section 100, it may be pointed out, falls
in Chapter 1V. Reliance was next placed on a Full Bench

deci sion of the Allahabad H gh Court in Nawal Kishore v. The
Muni ci pal Board, Agra (1). According to this ,decision the
guestion of constructive notice is a question of fact which
falls to be determ ned on the evidence and circunstances of
each case. But that Court felt that there was a principle
on which question of constructive notice could rest, that
principle being that all intending purchasers of t he
property in municipal areas where the property is subject to
a nmuni ci pal tax which has been nmade a charge on the property
by statute have a constructive know edge of the tax and of
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the possibility of some arrears being due with the result
that it becones their duty before acquiring the property to
make enquiries as to the anmount of tax which is due or which
my be due and if they fail to make this enquiry such
failure amunts to a wilful abstention or gross negligence
within the neaning of Section 3 of the Transfer of Property
Act and notice nust be inputed to them The reference to
the Full Bench in the reported case was necessitated because
of conflict of judicial opinion between that Court and Qudh
Chief Court. The earlier decision of a Division Bench in
Muni ci pal Board, Cawnpore v. Roop Chand Jain (2) was
overruled and the Bench decision of Qudh Hgh Court in
Muni ci pal Board, Lucknow'wv. Ramjilal (4) was approved. The

next decision to which reference was made by Shri Desai is
reported as Akhoy Kumar Banerjee v. Corporation of Calcutta
(5). In this case, after distinguishing a nortgage from a
charge, it was observed-that the statutory charge in that
case could not be enforced against the property in the hands
of bona /fide purchaser for value wthout notice. Wi | e
dealing. with the question whether the appellants in that
case were_ purchasers for value wthout notice, it was

observed that they had

(1) [1965] 1 S.C.R 726.

(2) I.L.R [1943] All. 453.

(3) I.L.R [1940] 'All. 669.

(4) 1.L.R [1916] 16 Lucknow 607.

(5) I.L.R 42 Cal. 625.

70

not pleaded in their witten -statement that. they were

Purchasers for value wi thout notice. Having not pleaded

this defence they were held disentitled to avail of it.

Having so observed the Court dealt with the case on the

assunmption that the defence though not expressly taken in

the pleadings was avail able to the defendants. The ' Court

said :
"But even if we assune that the defence,
though not expressly taken in their witten
statement, 1is available to the defendants,
they are in a position of difficulty from
which there is no escape.  The appellants are
private purchasers of the property and if they
had enquired at the tine of their purchase,
they woul d have di scovered that the rates were
in arrears; as a matter of fact, they would be
personally 1liable under Section 223 for the
arrears of the year imediately prior to the
date of their purchase, and they admt that
they have satisfied such arrears, though  they
do not disclose whether by enquiry they had
ascertained the existence of the arrears
bef ore they made the purchase.

The Court then, proceeded to deal with the position of the

vendor from whom the appellants had purchased the property

in order to see if he could raise the defence of being a

purchaser for value without notice. The appellant’s vendor

was a nortgagee who had acquired title by foreclosure-an

involuntary alienation by his nortgagor-and it was held that

to himconstructive notice could not be inmputed to the sane

extent as to a purchaser at a private sale. But had he made

enquiries fromthe rmunicipal authorities he could still have
ascertained whether any arrears of consolidated rates were
due. When he had taken the nortgage ,be was aware that if

the rates were not paid the arrears would be fiat charge on
the property with the result that before becom ng full owner
by foreclosure he should have ascertained the true state of
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affairs. On this reasoning he was held to have constructive
notice and the purchasers fromhimcould not claim greater
protection. These circunstances clearly disclose that the
reported case is not simlar to the one before us and is of
littl e assistance.
Chandu Ram v. Municipal Comm ssioner of Kurseong Mni-
cipality (1) was the next decision cited. The Bench in that
case followed the Full Bench decision of the Allahabad Hi gh
Court in Nawal Kishores case (supra). A Division Bench of
the Qudb Chief Court in Minicipal Board, Lucknow v. Lala
Ranji Lal (2) disagreeing with the Bench decision of the
Al l ahabad High Court in Roop Chand Jain’s case (supra)
observed that it must be presunmed that a person who buys
house property situate in a nunicipality is acquainted wth
the I aw by which a charge is inposed
(1) A 1.R 1951 Cal. 398.
(2) A I.R 1941 Qudh 305.
71
on that /property for the paynent of taxes. The charge
havi ng beenexpressly inposed by the Minicipal Act upon the
property for paynment of municipal taxes the nunicipality was
entitled to follow the property in the hands of a transferee
who had not cared to make any enquiry as to whether the
payment of taxes was in arrears. The Court approved the
Calcutta decision/in Akhoy Kumar’s case (supra). The next
decision cited is reported as Laxman Venkatesh Nai k v. The
Secretary of State for India (1) but being a case of takkavi
loans it is of no assistance in the present case.
W may now turn to the Bench decision of the Allahabad High
Court in Roop Chand Jain’s case (supra). The reasoning for
the view adopted there may be reproduced
"A bona fide purchaser takes property he buys
free of all charges of which he has no notice
actual or constructive. He is said to have
constructive notice when ordinary prudence and
care would have inpelled himto undertake an
enqui ry whi ch would have discl osed the charge.
If for instance the charge is created by a
regi stered docunent then the purchaser  would
be held to have constructive notice of that
charge inasmuch as a prudent purchaser would
in ordinary course search the registers before
effecting the purchase. There is no register,
as far as we know, of arrears of taxes or - of
charges in respect thereof. It has not~ been
shown that the nunicipality of Cawnpor e
intimate to the public in the "Press" or by
other publication a list of the properties
which are charged in respect of —arrears of
t axes. There is nothing upon the record to
justify the conclusion that the defendants
could have demanded any information fromthe
muni cipality in regard to charges on i movabl e

property within the municipal limts."
The Court then noticed the fact that the Kanpur Corporation
had allowed Il years’ arrears of taxes to accunmulate and it

was observed that no intending purchaser was bound to
presune that taxes wupon the property, he contenplates
pur chasi ng had not been paid in the ordinary course, in the
absence of special intimation by the municipality. On this
reasoni ng the suggestion of constructive notice was
negati ved.

According to Section 3 of the Transfer of Property Act which
is described as interpretation clause, a person is said to
have notice of a fact when he actually knows that fact or
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when before wlful abstention froman enquiry or search
which he ought to have nade or gross negligence he would
have known it. There

(1) XLl B.1.R 257.

72

are three explanations to this definition dealing with three
conti ngenci es when a person acquiring i nmovable property is

to be deened to have notice of <certain facts. Those
-expl anations are:
"Expl anation |.-Were any transaction rel ating

to immveable property is required by law to
be and has been affected by a registered
i nstrunment, any person acquiring such property
or any part of. or share of such instrunment as
from the date of registration or, where the
property is-not all situated in one sub-
district, ~or where the registered instrunent
has been registered under subsection (2) of
Section 30 of the Indian Registration Act,
1908, from the earliest date on which any
menor andum _of such registered instrunment has
been filed by any Sub-Registrar within whose
sub-district any part of the property which is
bei ng acquired, or of the property wherein a
share or interest is being acquired, is
si tuat ed

Provi ded that -

(1) the instrunment has been registered and
its registration conpleted in the manner
prescribed by the Indian Registration Act,
1908, and the rules nade thereunder.

(2) the instrunent or nenorandum has been

duly entered or filed, as the case may be, in
books kept under section 51 of that Act and
(3) t he particul ars regardi ng t he

transaction to whichthe instrument  relates
have been correctly entered in the indexes
kept under section 55 of that Act.
Expl anati on I1.-Any person acquiring any
i moveabl e property or any share or _interest
in any such property shall be deened to have
notice of the title, if any, of any person who
is for the tine being in actual possession
t her eof .
Expl anation 111.-A person shall be deemed to
have had notice of any fact if his agent
acquires notice thereof whilst acting on his
behal f in the course of business to which that
fact is material
Provided that, if the agent fraudulently
conceal s the fact, the principal shall not be
charged wth notice thereof as against any
person who was a party to or ot herw se
cogni zant of the fraud."
Now the circunstances which by a deenming fiction inpute
notice to a party are based, on his wilful abstention to
enquire or search, which a person ought to nmake or, on his
gross negligence. This presunption of notice is conmonly
known as constructive notice.
73
Though originating in equity, this presunption of notice is
now ;a part of our statute and we have to interpret it as
such. W ful abstention suggests conscious or deliberate
abstention and gross negligence is indicative of a higher
degree of neglect. Negligence is ordinarily understood as
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an omssion to take such reasonable care as under the
circunstances is the duty of a person of ordinary prudence
to take. In other words it is an omission to do sonething
whi ch a reasonabl e man gui ded by consideration which nor-
mally regulate the conduct of human affairs would do or
doi ng somet hing which a normally prudent and reasonabl e nan
would not do. The question of wilful abstention or gross
negl i gence and, therefore, of constructive notice considered
from this point of viewis generally a question of fact or
at best nixed question of fact and | aw depending prinmarily
on the facts and circunstances of each case and except for
cases directly falling within the three explanations, no
inflexible rule can be laid dowmn to serve as a straight-
jacket covering all possible contingencies. The question
one has to answer in circunstances |like the present is not
whet her the purchaser had the means of obtaining and mi ght
with prudent caution have obtained know edge of the charge
but whether in not doing so he acted with wilful abstention
or gross’ negligence. Being a question depending on the
behavi our. of a reasonably prudent nman, the Courts have to
consi der it inthe background of I ndiran conditions. Courts
in India should, therefore, be careful and cautious in
seeki ng assi stance from Engli sh precedents which should not
be blindly or too readily foll owed.

Adverting now to the case before us, as already noticed. the
property in question had vested in-  the receivers in
i nsol vency proceedings since March, 1949 by an interim
order, and in ,COctober, 1950 the original owner was
adj udi cated as an insol vent and the property finally vested
in the receivers in insolvency. ~The plaintiff purchased the
property in Novenber, 1954 and in our opinion it could not
have reasonably been expected by him that ~“the receivers
woul d not have paid to the municipal corporation since 1949
the taxes and ot her dues which were charged on this property
by statute. According to Section 61 of the Provincia
I nsol vency Act, 1920 the debts due to a local authority are
given priority, being bracketed along with the debts due to
the State. Merely because these taxes are charged on the
property could not constitute a valid ground for the
of ficial receiver not to discharge this liability. 1In fact
we find from the record that on January 15, 1951 the
receivers had submitted a report to the —insolvency court
about their having received bills for Rs. 6283-0 in respect
of municipal taxes of the insolvent’s property and | eave  of
the court was sought for transferring the said property to
the nanes of the receivers in the nunicipal and Governnent
records. The court recorded an order on February 8,
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1951 that the nmunicipal taxes had to be paid. On' the
receivers stating that they did not possess sufficient funds
the court gave notice to the, counsel for the opposite party
and on February 24, 1951 nade the follow ng order

"M Pandya absent. The taxes have 'to be
pai d. The Receivers state that they can pay
only by sale of sone properties of t he
i nsolvent from which they want. Sanct i oned.

The property in which the insolvent stays

should first be disposed of. The terms arc

accordingly so authorised."
It is not known what happened thereafter. It is, however,
difficult to appreciate why after having secured t he
necessary order fromthe court nunicipal taxes were not paid
off by the receivers and why the municipal corporation did
not pursue the matter and secure paynment of the taxes due.
May be that the nunicipal corporation thought that since
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these dues were a charge on the property they need not
pursue the natter wth the receivers and also need not
approach the insolvency court. |If so, then this, in our
opi nion, was not a proper attitude to adopt. |In any event
the plaintiff could not reasonably have thought that the
muni ci pal corporation had not cared to secure paynent of the
taxes due since 1949. On the facts and circunstances of
this case, therefore, we cannot hold that the plaintiff as a
prudent and reasonable man was bound to enquire from the
muni ci pal corporation about the existence of any arrears of

taxes due fromthe receivers. 1t appears fromthe record,
however, that he did in fact mnmake enquiries from the
receivers but they did not give any intimation. The

plaintiff mnade a statenent on oath that when he purchased
the building in question it was occupied by the tenants and
the rent used to be recovered by the receivers. There is no
rebuttal to this evidence. MNow, if the receivers were
receiving  rent fromthe tenants, the reasonable assunption
woul d be that the nunicipal taxes which were a charge on the
property ‘and which were al so-given priority under Section 61
of the Provincial Insolvency Act, 1920, had been duly paid
by the receivers out of the rental incone. The plaintiff
coul d have no reasonabl e ground for assuming that they were
in arrears. Fromthe plaintiff's testinony it is clear that
he did nevertheless make enquiries fromthe receivers if
there were any dues agai nst the property though the enquiry
was not nmade specifically about nunicipal dues. Apparent |y
he was not informed about the arrears of rmunicipal taxes.
This seenms to us explainable on the ground that the
receivers had, after securing appropriate orders, for some
reasons not clear on the record, onitted to pay the arrears
of nmunicipal taxes and they were, therefore,  reluctant to
di sclose this lapse on their part. On these facts and cir-
cunstances we do not think that the plaintiff coul d
reasonably be fixed with any constructive notice of the
arrears of rmunicipal taxes
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since 1949. So far as the legal position is concerned we
are inclined to agree with the reasoning adopted by the
Al'l ahabad Hi gh Court in Roop Chand Jain’s case (supra) in
preference to the reasoning of the Full Bench of that Court
in Nawal Kishore's case (supra) or of the Division Bench of
Qudh Chief Court in Rami Lal’'s case (supra). W .do not
think there is any principle or firm rule of  law as
suggested in Nawal Kishore's case (supra) inmputing to al

i ntending purchasers of property in nmunicipal area where
muni ci pal taxes are a charge on the property, constructive
know edge of the existence of such nunicipal taxes and of
the reasonabl e possibility of those taxes being in affears.
The question of constructive know edge or notice has to be
determined on the facts and circunstances of each -case.
According to the Full Bench decision in Nawal Kishore’'s case
(supra) also the question of <constructive notice is a
guestion of fact and we do not find that the material on the
present record justifies that the plaintiff should be fixed,
with any constructive notice of the arrears of nmunicipa
t axes.

W may add before concluding that as the question of
constructive notice has to be approached from equitable
consi derations we feel that the municipal corporation in the
present case was far nore negligent and bl amreworthy than the
plaintiff. We have, therefore, no hesitation in holding
that the H gh Court took the correct view of the |ega
position wth the result that this appeal nmust fail and is
di smi ssed. As there is no representation on behalf of the
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respondent there will be no order as to costs.
V.P.S. Appeal dism ssed.
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