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PETI TI ONER
RATANALAL NATH E C

Vs.
RESPONDENT:
STATE OF TRIPURA & ORS. ETC
DATE OF JUDGVENT: 25/ 02/ 1997
BENCH

B. P. JEEVAN REDDY, K.S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
B. P. JEEVAN REDDY, J.

Leave granted in both the Special Leave Petitions.

Cvil Appeal No. 1641 of 1997 [arising from Specia
Leave Petition (x) No. 22702 of 1994] is Preferred by the
State of Tripura, while the other civil appeal [arising from
Speci al Leave Petition (c) No.10413 of 1994] is preferred by
a voter who was the wit petitioner before the Hi gh Court.
The main challenge in the wit petitionwas to the validity
of certain rules franed by the State of Tripura under and in
pursuance of the Tripura Panchayats Act, 1993. The High
Court has struck down sub-rules (3) to (7) of Rule 8-A of
the Tripura Panchayats [Preparation of Electoral Rolls
Rul es, 1993 [[hereinafter referred to as "Panchayat Rul es"]
and proviso (ii) to sub rule (3) of Rule 3, proviso (ii) to
sub-rule (4) of Rule 6 and proviso (ii) to clause (c) of
sub-rule (4) of Rule 8 of the Tripura Panchayat s
[Delimtation of Constituencies] Rules, 1993 [hereinafter
referred to as "Delimtation Rules"]. The H gh Court,
however, substained the validity of Rule -3 of the Tripura
Panchayats [Constitution of State Panchayat El ecti on
Conmi ssion] Rul es, 1993.

The Tripura Legislative Assenbly enacted the Tripura
Panchayats Act, 1993 in the light of and to bring the | aw
relating to panchayats in conformty wth the purpose
substance and direction of the Constitution [73rd Amendment]
Act, 1993. The Act has created a three-tier system G am
Panchayats are constituted for Gans [villages], Panchayat
Samities at the block level and Zilla Parishads at the
district level. The Act provides for the constitution and
conposition of these bodies besides providing for their
powers, duties and functions et al. W may briefly notice
the rel evant provisions of the Act. C ause (16) of Section 2
defines the expression "First GCeneral Election". It means
"the First CGeneral Election of menbers held for constitution
of Gram Panchayats, Panchayat Samities and Zilla Parishads
after commencenent of this Act". The subject-matter of the
present proceedings is the First General Election". C ause
(32) in Section 2 defines the expression "population" to
mean "the population as ascertained at the |ast preceding
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census of which the relevant figures have been published"
Section 3 provides for the constitution of the Gcam Section
11 provides that for every Gamthere shall be constituted
a Gram panchayat. Section 12 provides inter alia that the
strength of a Gram Panchayat shall not be |ess than nine and
shal | not exceed fifteen. Section 13 provides that each G am
shall be divided into not less than five but not nore than
fifteen constituencies. Section 14 provides for reservation
of seats in every G amPanchayat in favour of Schedul ed
Castes and Scheduled Tribes. Sinmilar provision is made in
respect of Panchayat Samities and Zilla Parishads as well.
Section 176 provides for the constitution of a State
Panchayat El ecti on Conm ssion. The Commission is vested with
the power of superintendence, direction and control of the
preparation of the electoral rolls and the conduct of al
el ections to Panchayat Bodies under the Act and the Rul es
made thereunder. Section 177 says t hat "for each
constituency, there shall be an electoral roll show ng the
nanes of /'the persons qualified to vote. The electoral rol
shal | be ' prepared in accordance with the provisions of this
Act and the Rul'es made thereunder". Section 183 provides for
preparation, revision and correction of electoral rolls.
Section 189 bars the jurisdiction or the civil court in
respect of matters provide by the Act. Section 213 bars the
court from granting an injunction interfering with the
process of el ection. Section 228 empowers the State
government to nake rules for carrying out the purposes of
the Act.

In exercise of ‘the rule-making power ~ conferred by
Section 228, the State government has franed the aforesaid
three sets of rules anmobng others. W may first notice the
rel evant provisions of the Delimtation Rules. Rule 3
provides for determnation of nunber of nmenbers for a G am
Panchayat and the number of nenbers of Schedul ed | Tri bes,
Schedul ed Castes and wonen in_each Panchayat. the nunber of
menbers of each Panchayat is related to the popul ation of
each Gam For a G am the population of which does not
exceed three thousand, the nunber of nenbers is nine [which
is the mnimmnunber prescribed by the Act] and for a G am
the popul ation of which exceeds six thousand, the nunber of
menbers is fifteen [the nmaxi num prescribed by the Act]. Sub-
rule (3) provides for the reservation of seats in favour of
schedul ed Tribes and Schedul ed Castes whereas sub-rule (4)
provides for reservation in favour of wonmen. Having regard
to the nature of the controversy involved herein, it would
br appropriate to set out sub-rule (3) of Rule 3 inits
entirety:

"(3) The nunber of the Schedul ed

Castes nenbers and the Schedul ed

Tri bes menbers to be elected from

among the nmenbers determ ned under

sub-clause (1), which shall bear

as nearly as may be, the sane

proportion with the nunber of the

nenbers of the Gram Panchayat as

the Schedul ed Castes popul ation or

the Schedul ed Tribes popul ation, as

the case my be, bears with the

total population in the G am

Provi ded that - -
(i) the nunber of the

Schedul ed Castes of the Schedul ed

Tri bes of the total population in a

G amshall be determined primarily

on the basis of the |last preceding
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census of whi ch t he rel evant
figures are published.

(ii) when census figures are
not available for any area of a
Gram the prescri bed aut hority
shal I, subject to such order of the
State Governnent as nmmy be nade in
this behalf, deternine the nunber
of the Scheduled Castes or the
Schedul ed Tri bes or the tota
popul ation on the basis of any
ot her aut henti cat ed record
mai nt ai ned by any office or
organi sation of any departnent of
the State Governnment or, where no
such record is available, on the
basis of a local enquiry which may
i ncl ude house to house enuneration
caused by himfor the purposes as
afor'esaid after consulting where
necessary, any portion of t he
census report, electoral roll of
the Tripura Legislative Assenbly or
any other authenticated record that
may be of assi'stance;
(iii) when /it 1is ascertained
fromthe avail abl e records that one
or nore portions of the area of a
Gram have, in  all such portions
taken  together, t he Schedul ed
castes or the Scheduled Tribes
popul ation constituting less than
one per cent of t he tota
popul ati on of t he Gram such
Schedul ed Cast es or Schedul-ed

Tri bes popul ation figures in
respect of such portions shall not
be taken into account for the

pur pose of sub- cl ause (3) :

(iv) the Sub-Divisional Mgistrate

by an order in witing, shal

record, before publication of the

draft of the order in FromA, the

procedure adopted, the records and

documents relied upon and the

findings made for the purpose of

deternmination of t he Schedul ed

Castes and the Scheduled Tribes

menbers. "

[ Enphasi s added]

Rule 6 deals with determination of nunber of nenbers
and constituencies for Panchayat Sanmiti and the reservation
of seats in favour of Schedul ed Castes and Schedul ed Tri bes
in each Panchayat Samiti. Sub-rule (4) of Rule 6 corresponds
to sub-rule (3) of Rule 3. It is, therefore, unnecessary to
set out the said sub-rule. Rule 8, in turn, deals wth
determ nati on of nunber of constituencies and allotnent of
seats to Schedul ed Tri bes and Schedul ed Castes in each Zilla
Pari shad. The relevant provisions of clause (c) of sub-rule
(4) of Rule 8 are in pari materia with sub-rule (4) of Rule
3 and, therefore, the said clause or sub-rule too need not

be set out.
The schene of the three sub-rules aforenentioned is
identical, viz., (a) the nunber of Schedul ed Castes menbers

and Schedul ed Tribes menbers to be elected shall bear, as
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nearly as mmy be, the sane proportion with the nunber of
nenbers of the Gram Panchayat as the population of the
Schedul ed Castes and Scheduled Tribes bears with the tota

popul ation in the Gcam in the Panchayat Samiti area, and in
the area of Zilla Parishad, as the case may be [Rule 3(3),
Rule 6(4) and Rule 8(4) (c) - main linb]; (b) the popul ation
of the Scheduled of a Gram Panchayat Sanmiti area of Zlla
Pari shad area shall be determ ned primarily on the basis of
| ast preceding census of which the relevant figures are
published [proviso (i) appended to each of the above sub-
rules]; and (c) in case where census figures are not
avail able for any area of a GamPanchayat Sanmiti/Zlla
Pari shad, the prescribed authority shall determine the
popul ati on of the schedul ed castes, Schedul ed Tribes, or for
that matter, the total popul ation of a G anl Panchayat Samt

area/Zilla Parishad area "on the basis of any other
aut henti cat ed record mai nt ai ned by any of fice or
organi zation of ~any departnment  of the State Governnent or
where no 'such record is available, on the basis of |oca

enquiry, ‘after consulting, where necessary, any portion of

the census  report, relevant electoral roll of the Tripura
Legi sl ative Assenbly or any other authenticated record that
may be of assistance®. (proviso (ii) to each of the above

sub-rules). There are certain other provision in sub-rule
(3) which are not/ necessary to notice for the purpose of
thi s case.

Tri pura Panchayats [Preparation  of Electoral Rolls]
Rul es, 1993 [Panchayat Rul es] have been nmade to regul ate the
preparation and publication of ~electoral rolls wunder the
said Act and to provide for other incidental matters. Sub-

rule (1) of Rule 8 provides that "there shall be an
El ectoral Roll which shall be prepared in accordance with
the provisions of the Tripura Panchayats Act under the
superintendence, direction and control of the State
Panchayat El ection Comm ssion'. The other sub-rul es provide
for publication of a draft electoral roll, considerations of
obj ections received and publication of the final electora
roll. Rule 8-A was inserted in these rules by an anendnent

published in the Gazette dated Decenber 29, 1993. It deals
with the preparation of the electoral rolls for the "First
CGeneral Election". Sub-rule (1) provides that for the
purpose of "First General Election", the State Panchayat
El ecti on Commi ssion shall, in consultation with the State
government, draw up the programme for publication of the
draft electoral rolls and the final electoral rolls and
other incidental matters. Sub-rule (2) provides that in
connection with the preparation of such electoral rolls, the
State Election Conm ssioner shall publish the dates. for
publication of draft electoral rolls, the last date for
filing clains/objections and the date of final publication
of draft el ectoral rolls, the last date for filing
cl ai ms/ obj ections and the date of final publication of draft
electoral rolls. Sub-rule (3) provides that "so nuch of the
el ectoral rolls of any Assenbly constituency or. as the case
may be, Assenbly constituencies for the time being in force,
as relates to the area conprised wth in the panchayats,
shall be the electoral rolls for the election of nenbers of
G am Panchayat, Panchayat Saniti and Zilla Parishad". Sub-
rule (4) simlarly provides that "so nuch of the electora

rolls for any Assenmbly Constituency or, as the case may be,
Assenbly constituencies for the time being in force as it
relates to the areas conprised within a constituency or
constituencies of Gram Panchayat, Panchayat Samiti and zilla
Pari shad shall be the electoral rolls for the First Genera

El ection of the Menmbers of G am Panchayat, Panchayat Samit
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or Zilla Parishad fromthat constituency". Sub-rule (5) says
that "the electoral rolls for the First CGeneral Election for
each constituency of the Panchayat shall be prepared by the
el ectoral Registration Oficer". Sub-rule (6) provides that
"for the purpose of preparing the electoral rolls of each
constituency for the First CGeneral Election to Gam
Panchayat, Panchayat Samti or Zilla Parishad, the electora

rolls of any Assenbly constituencies shall be split up on
such nmanner as the Electoral Registration Oficer my
consider fit, proper and necessary". Sub-rule (7) provides
that "electoral rolls for the First General Election of each
constituency of the Gram Panchayat, Panchayat Samiti or
Zilla Parishad may be divided into convenient parts which
shal |l be nunbered recording [according?] to the nunber of
constituencies given as per the delimtation of constituency
of Panchayats". The other sub-rules provide for publication
of draft rules, consideration of objections and clains
received and the final publication. [W have quoted sub-
rules (3), (4), (5), (6) and (7) in full because of the fact
that the "~ said rules have been struck down by the Hgh
Court.]

The State has preferred the appeal [Special Leave
Petition No.22702 of 1994] aggrieved by the striking down of
the Rules aforementioned whereas the wite petitioner
Ratanl al Nath, has filed the appeal [Special Leave Petition
(O No. 10413 of 1994] contending that not only the aforesaid
Rul es but anot her set of Rules calledthe Tripura Panchayats
[Constitution of State Panchayat Election Conmission] Rules,
1993 [hereinafter referred to as "Election Commi ssion Rul es”
shoul d al so have been struck down. The El ection Comm ssion
Rul es provide for the constitution of election conm ssion
[Rule 3]. The rule inter alia provides that the Governor

shal |  appoi nt the State Election Conmm ssioner  on the
recomendati on of the State governnment and further that "the
State Election Conm ssioner shall hold office for a period

not exceeding six nonths at a time fromthe date on which he
enters upon his office. Provided that the Governor may
reappoint the sane Oficer for another term with the
recomrendation of the State Governnent if he i's otherw se
not disqualified for re-appointnent".

PART- I 1

So far as Panchayats Rules and Delimtation Rules are
concerned, the only ground urged by the wit petitioner is
that the said Rules travel beyond the four corners of the
Act and are, therefore, inconpetent and .invalid. No other
ground of invalidity is urged.

Let us first deal with the Delimtation Rules. The
contention of the wit petitioner is that the provisions
contained in proviso (ii) to sub-rule (3) of Rule 3 are
i nconsistent with the definition of t he expr essi on
"popul ation" in clause (32) of Section 2 of the Panchayats
Act as well as the definition of the said expression in
clause (f) of Article 243 of the Constitution  and,
therefore, inconpetent. The reasoning which has appealed to
the High Court is that inasmuch as the definition  of
"“popul ati on" contained in the Constitution as well as in the
Act nmeans "the population as ascertained at the |ast
precedi ng census of which the relevant figures have been
publ i shed", the second proviso to sub-rule (3) of Rule which
provides for |ooking into some other records in the absence
of census figures is outside the purview of the Act and the
Constitution. W are unable to agree. Clause (f) of Article
243 of the Constitution defines the expression "Popul ation"
in the followi ng words: "(f) Popul ati on means the popul ati on
as ascertained at the last preceding census of which the
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rel evant figures have been published". [C ause (32) of
Section 2 of the Tripura Panchayats Act faithfully re-
produces the said definition.] Al that the first and second
provisos to sub-rule (3) of Rule 3 of the Delimtation Rules
provide is that where census figures are available that
shall be the primary basis - indeed, it shall be the only
basis - for determning the total population of a Panchayat,
or for that matter, the population of the Schedul ed Tri bes
and Scheduled Castes, as the case nmay be, but where the
census figures area not available, the population figures
shall be ascertained from the other rel evant authenticated
record. Simlar provisions are contained in Rule 6 and Rule
8 relating to Panchayat Samities and Zilla Parishads
respectively. The provisos do not say that even where the
census figures are available, the authorities should go to
other record. The provisos really provide for a situation
where census figures are not- available. The Rules are
inspired by the objective that elections have to be held and
it is withthis objective that they have nmde the said
provi sion. W are unable to see howthe said provisos can be
held to travel outside the purview of the Act. The Rules are
made for carrying out the purposes of the enactnent [Section
228(1) of the Act] and the purpose of the Act is to ensure
the conduct the el ections. I ndeed, ~ Part-1X  of the
Constitution was anmended in 1973 to ensure periodic and
regul ar elections to Panchayats, which were not being held
regularly in nany States. Not only the said provisos ore not
i nconsistent wth the provisions “of the Act and the
Constitution, but they in fact further and ‘advance the
obj ect underlying the Act and Part-1X of the Constitution
We nust say that we find no proper or acceptable reasoning
in the inpugned judgnment for striking down the said Rules.

We shall now consider the validity of sub-rules (3) to
(7) of Rule 8-A of the Tripura Panchayats [Preparation of
El ectoral Rolls] Rules, 1993. The said sub-rules have
already been set out in their entirety hereinbefore. The
contention of the wit petitioner is that these sub-rules
are inconsistent with Sections 176, 177 and 183 of the Act.
The High Court has accepted the said plea in- two short
par agraphs which are, if we may say so with respect, devoid
of any reasoning. In Para 39, they noticed the provisions in
Sections 176, 177 and 183. [Section 176 vests the
superintendence, direction and control of the preparation of
the electoral rolls and conduct of elections under the Act
in the State Panchayat El ection Comm ssion and provides for
the appointnment and other matters concerning the nmenbers of
the Conmi ssion and other officers. Section 177 provides that
the electoral roll for each constituency "shall be prepared
in accordance with the provisions of this Act and the rules
nmade t hereunder" and Section 183 provides that the electora
roll for each constituency shall be prepared by the
El ectoral Registration Officer in the prescribed manner with
reference to the qualifying date and that the el ectoral rol
may be divided into convenient parts. It also provides for
the revision of the electoral rolls. Having set out the
purport of Sections 176, 177 and 183 the H gh Court
observed

“In Vi ew of t he provi si ons

contained in Sections 176, 177 and

183, according to the 8Ais ultra

vires inasmuch as it is contrary to

the said Sections. As per the

provisions of the said sections

preparation of el ect or al rolls

cannot be synonynous wth t he
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adoption of any electoral roll in

view of the fact that the two

concepts are widely different and

opposed to each other.

We have perused the provisions

of Section 176, 177 and 183 and the

anended Rul e 8A. One perusal of the

Rule we find that the anended Rul e

8A/ (3) to (7) is contrary to the

provi sions of the said Sections of

the Act. It is well established

that a rule making authority has no

power to make rules contrary to the

provisions of the Act. Therefore,

in our view anmendnment of Rule 8 by

the Amendment Rul es, 1993 is

contrary to the provisions of the

Act and, therefore, it is wultra

vires".

Except “saying that “"preparation of electoral rolls
cannot be synonynous with the adoption of any el ectoral rol
inview of the fact that the tw concepts are wdely
di fferent and opposed to each other", no other reason is
gi ven does not appear to -be clear or cogent. Statutory rules
coul d not have been struck down on such anmbi guous reasoni ng.
Sub-rules (3) and (4), which have been struck down, say that
the relevant portion of the electoral rolls of the Assenbly

constituency shall < be the electoral  rolls for the Gam
Panchayat / Panchayat Sanmiti/Zilla Parishad, whereas sub-rules
(5), (6) and (7) - which too have been struck down - dea

with and provide for the "First General Election”. These

sub-rules too provide that the electoral rolls of the
Assenbly constituency shall be split up -appropriately for
the purpose of the First General Election in respect of G am
Panchayat, Panchayat Samiti ‘and Zilla Parishad, as the case
may be. These are treated as draft electoral rolls land are
publ i shed as such. After receipt of objections/clains, if
any, final electoral rolls are published. Thus, these sub-
rules are not only not inconsistent with Sections 176, 177
and 186, they are indeed made pursuant to the said sections
and are neant to carry out the purposes of the enactment as
a whol e.

For the above reasons, we set aside the judgnent of the
Hi gh Court declaring proviso (ii) to sub-rule (3) of Rule 3,
proviso (ii) to sub-rule (4) of Rule 6 and proviso (ii) to
clause (c¢) of sub-rule (4) of Rule 8 of the  Tripura
Panchayats [Delimtation of Constituencies] Rules, 1993 and
sub-rules (3) to (7) of Rule 8-A of the Tripura Panchayats
[Preparation of Electoral Rolls ] Rules, 1993 as ultravires
the Constitution of India and Tripura Panchayats Act. W
declare the said provisions to be perfectly wvalid and
effective.

The civil appeal preferred by the State is accordingly
allowed with costs. The appellant’s costs are estimted at
Rs. 10, 000/ - consol i dat ed.

Now coming to the appeal [arising from Special Leave
Petition (C NO 10413 of 1994] preferred by the wit
petitioner, the only contention advanced is that the
Constitution and the Act contenplate the State Election
Conmi ssioner to be an independent authority, not subject to
the control of the State governnent, whereas sub-rule (3) of
Rule 3 of the Tripura Panchayats [Constitution of State
Panchayat El ection Conmi ssion] Rules, 1993 provides that the
tenure of the said Election Conmissioner shall be foe a
peri od not exceeding six nonths at a tine providing at the
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same time for reappointnent and that such a provision
detracts from and mnmlitates agai nst the concept of
i ndependence of such authority. The contention of Sri
Jai deep CGupta, |learned counsel for the wit petitioner, is
that the State Election Commissioner is akin to the Chief
El ecti on Comm ssioner under the Constitution and that the
appoi ntnent of the State El ection Conm ssioner should al so
be on a permanent basis just as in the case of Chief
El ection Commissioner. Linmting his tenure to a period not
exceeding six nonths and at the sanme time providing for a
reappoi nt ment di m ni shes and affects its independence, it is
submitted. W are unable to agree. Be that as it may, it is
not suggested that the ‘elections conducted by the State
El ecti on Comi ssi oner were not properly of the said
[imtation of he tenure. The contention, in our opinion, is
untenabl e and has rightly been rejected by the H gh Court.

W may clarify that we have dealt wth only the
questions relating to the wvalidity of the Rules in this
j udgrment . We declined too go into the wvalidity or
correctness of the proceedings taken or acts done under
those Rules, since those are matters outside the purview of
the wit petition [See  Anugrah Narain Singh v. State of
Uttar Pradesh [1996 (8) J.T:733 (S.C.)].

Accordingly, the appeal preferred by the Wit
petitioner, Sri Ratanlal Nath, is dismssed. No costs.




