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The main question which arises for determnation in this
set of Civil Appeals is \026 whet her Di pped Nyl on Tyre Cord
Warp Sheet (hereinafter referred to as the "Di pped Tyre Cord
Fabric") is a High Tenacity Yarn'in terns of Tariff Heading
59. 02.

The facts giving rise to these civil appeals filed by the
department under Section 35-L (b) of the Central Excise Act,
1944 are as foll ows:

Ms MR F. Ltd., CGoa are manufacturers of tyres
exci sabl e under chapter 40 of the Schedule to the Centra
Excise Tariff Act, 1985. Ms MRF Ltd buys Grey Tyre Cord
Warp Sheet (hereinafter referred to as the "Grey Tyre Cord
Fabric") which is passed through rollers into a tank contai ning
D p solution of Latex, which covers the said Gey Tyre Cord
Fabric. The Dip solution consists of chem cals. After. dipping,
the Tyre Cord Fabric is heat stretched and lifted to a hei ght of
15 ft. by small rollers through heat chanbers and then brought
down for cal endering, which is the second stage of ‘the process.
Twel ve show cause notices were issued to Ms MRF Ltd. by
the Conmi ssioner of Central Excise, Goa under which
addi tional duty of excise was demanded on the ground that the
assessee was manufacturing an exci sabl e product, nanely,
Di pped Tyre Cord Fabric, falling under Tariff Headi ng 59.02.

By conmon witten reply, the assessee contended that
they did not manufacture Dipped Tyre Cord Fabric; that they
manuf acture only tyres; that in the course of manufacture of
tyres, they use Grey Tyre Cord Fabric as a reinforcing nmateria
and before it is so used, the G ey Tyre Cord Fabric is dipped in
a solution of Latex and thereafter rubberised on both sides. It
was submitted that no manufacture is involved as the D pped
Tyre Cord Fabric is sticky to touch. It was further subnitted
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that the D pped Tyre Cord Fabric was not marketabl e.

The main question before the Commi ssioner
(Adj udi cation) was \026 whet her the assessee was |liable to pay
addi ti onal excise duty on Dipped Tyre Cord Fabric, which was
captively consuned in the manufacture of tyres. By order dated
31.10. 1997, the Comm ssioner (Adjudication) found that
Di pped Tyre Cord Fabric was neither Gey Tyre Cord Fabric
nor a Rubberised Tyre Cord Fabric. According to the
Conmi ssi oner, Di pped Tyre Cord Fabric was an i ndependent
product which canme into existence out of a process incidental to
the manufacture, nanely, dipping. The Comm ssioner held that
Tariff Heading 59.02 refers to Tyre Cord Fabric of High
Tenacity Yarn of Nylon whereas Tariff Heading 59.06 refers to
Rubberi sed Textile Fabric. It was observed in the inpugned
order that in order to be categorized as Rubberised Textile
Fabric, the product shoul'd have a predom nance of rubber in
proportion to the fabric. According to the Comm ssioner, the
process of di pping did not bring about a predom nance of
rubber in the product. According to the Comm ssioner, dipping
was a process -ancillary to manufacture. According to the
Conmi ssi oner, dipping was a stage prior to rubberising. It was
a stage prior to coating of conpounded rubber on both sides of
the tyre cord. Consequently, it was held that D pped Tyre Cord
Fabric was an independent product classifiable under Tariff
Headi ng 59.02, on whicch additional excise duty was payabl e by
the assessee. It was further held that Di pped Tyre Cord Fabric
was capabl e of being nmarketed and, therefore, additional excise
duty could be | evied thereon.

Bei ng aggrieved by the order dated 31.10.1997, Ms
MR F. Ltd. went in appeal to Custons, Excise and Gold
(Control) Appellate Tribunal (hereinafter referred to as "the
Tribunal"). At this stage, it may be noted that the assessee
chal |l enged similar orders passed by the Conm ssioner
(Adj udi cation), Goa, dated 15.12:1997 and 20.2.1998 al ong
with the above order dated 31.10.1997. The assessee al so
preferred appeal s agai nst the orders passed by the
Conmi ssi oner of Central Excise (Adjudication), Chennai, on
classification of Rubberised Nylon Tyre Cord Warp Sheet
(hereinafter referred to as Rubberi sed Tyre Cord Fabric), which
will be dealt with separately by us.

By i mpugned judgnment dated 20.7.1998, the Tribuna
hel d that Di pped Tyre Cord Fabric was cl assifiable under Tariff
Headi ng 59.05 (now 59.06). The Tribunal equated Rubberised
Tyre Cord Fabric with D pped Tyre Cord Fabric and placing
reliance on the judgnents in Falcon Tyres Limted  v. Collector
of Central Excise, Bangalore reported in [1996 (88) ELT 450]
and Vikrant Tyres Limted v. Collector of Central Excise,
Bangal ore reported in [1997 (90) ELT 178], all owed the
assessee’ s appeal s, hol ding Rubberi sed D pped Tyre Cord
Fabric as a product falling under Tariff Heading 59.05 (now
59. 06) .

Bei ng aggrieved, the departnent has conme to this Court
agai nst the three orders passed by the Conmi ssioner, Goa dated
20.2.1998, 31.10.1997 and 15.12.1997.

M. R Mhan, |learned Additional Solicitor Cenera
submitted that Grey Tyre Cord Fabric (base fabric) after
di ppi ng was cl assifiable under Tariff Headi ng 59.02 as
Processed Tyre Fabric. He further submitted that in terns of
Tari ff Headi ng 59.06, Rubberised Textile Fabric other than
those falling under Tariff Heading 59.02 al one would fall under
Headi ng 59.06. He submitted that because of this exclusion,
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Di pped Tyre Cord Fabric would fall under Tariff Heading

59.02 which referred to Tyre Cord Fabrics of Hi gh Tenacity
Yarn. In this connection, |earned counsel for the departnent

pl aced reliance on the description of the product under HSN
Headi ng 59.02 read with the Note appended thereto, which
specifies that HSN Headi ng 59. 02 covered Tyre Cord Fabrics,

whet her or not dipped in rubber or plastics. He further
submitted that as per rule (1) of the Interpretation Rules
appended to the Schedule to the Central Excise Tariff Act,

1985, classification of the product has to be decided according
to the terms of the Heading. According to the |earned counsel
the Headi ng 59.02 covered Tyre Cord Fabric of H gh Tenacity
Yarn and, therefore, Dipped Tyre Cord Fabric was rightly
classified by the departnent under Tariff Headi ng 59. 02.
Learned counsel for the departnment further submitted that in the
present case, the Tribunal -has not exani ned the "process of

di pping" and it has merely fol l.owed the previous judgments

whi ch do not have any application to D pped Tyre Cord

Fabri cs.

M. F.S. Narinman, learned senior advocate appearing on
behalf of Ms MR F. Ltd. subnitted that Di pped Tyre Cord
Fabric was not an independent product in terns of manufacture
and marketability. ‘He submitted that the assessee did not
manuf acture Di pped Tyre Cord Fabric. He submtted that
Di pped Tyre Cord Fabric was simlar to friction cloth. He
submitted that there is no evidence of Dipped Tyre Cord Fabric
bei ng marketable. '‘He submitted that in order to deternine \026
whet her the product was excisable or not, it was necessary to
fam liarize oneself with the product as well as with the
manuf acturing process. He contended that G ey Tyre Cord
Fabric after going through the process of dipping loses its
identity and becones a different product commercially. He
submitted that the product under Chapter Headi ng 59.02 was
the basic product and when dipped it gets shifted fromtextile to
rubber. He submitted that Chapter Heading 59.02 did not use
words, such as, "lnpregnated, coated, covered and | am nated"
wher eas these words have been used under other Heading in the
same Chapter. He submitted that the reliance placed by the
department on the Explanatory Note to HSN was erroneous.

He submitted that Chapter Heading 59.02 in the HSN has only
per suasi ve value while reading the Tariff Chapter Headi ng
59.02. He further subnmitted that D pped Tyre Cord Fabric was
not marketable as it was made according to MRF specifications.
He subnmitted that in the show cause notices; there was no
allegation to the effect that Di pped Tyre Cord Fabric was

mar ket abl e. Learned seni or counsel further submitted that

Di pped Tyre Cord Fabric was cl assifiable under Chapter

Headi ng 59.06 of Central Excise Tariff Act, 1985, as held in
Fal con Tyres (supra) and Vikrant Tyres (supra).

M. Nariman further submitted that the burden was on
the department to prove that D pped Tyre Cord Fabric was an
i ndependent product both in terns of manufacture and
marketability. He submitted that no such finding has been
recorded by the Conm ssioner (Adjudication).

In order to appreciate the rival contentions, we quote
herei n bel ow t he rel evant provisions:
l. HEADI NGS 59. 02 AND 59. 06 OF 1985 ACT.

Headi ng No.
Description of Goods




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 6

59. 02

Tyre cord fabric of high tenacity yarn of nylon
or other pol yam des pol yesters or viscose
rayon.

59. 06

Rubberised textile fabrics, other than those of
Headi ng No. 59. 02.

. HEADI NGS 59. 02 OF HSN

Headi ng No.
Description of Goods

59. 02

Tyre Cord Fabric of H-gh Tenacity Yarn of
Nyl on or ot her Pol yam des Pol yesters or
Vi scose Rayon.

Thi s headi ng covers tyre cord fabric, whether or not dipped or
i mpregnated with rubber or plastics.
(I NOTE\ 0264 OF /'SECTI ON- XI \ 026 TEXTI LES AND
TEXTI LE ARTI CLES.

For the purposes of this Section, 'high tenacity yarn’
means yarn having a tenacity, expressed in cNtex

(centinewmtons per tex), greater than the foll owng:

Single yarn of nylon or other polyamdes or of

Pol yesters \ 005 60cN/ t ex
Multiple (fol ded) or cabled yarn of ‘nylon or

QO her pol yam des or of polyesters \ 005 55cN/ t ex

Single, multiple (folded) or cabled yarn of

Vi scose rayon. \ 005 27cN t ex

I V. NOTE\ 0264 OF CHAPTER-59 \ 026 | MPREGNATED,

COATED, COVERED OR LAM NATED TEXTI LE
FABRI CS; TEXTI LE ARTI CLES OF A KIND SU TABLE
FOR | NDUSTRI AL USE.

For the purposes of headi ng No.59.06, the expression
"rubberised textile fabrics’ neans:

(a) Textile fabrics inpregnated, coated, covered
or lam nated with rubber,

(1) wei ghi ng not nore than 1,500 g/ ng;

or

(ii) wei ghing nore than 1,500 g/ n2 and

contai ning nore than 50 per cent by

wei ght of textile material;

(b) Fabrics made fromyarn, strip or the I|ike,
i mpregnat ed, coated, covered or sheathed

wi th rubber, of headi ng No.56. 04;

(c) Fabrics conposed of parallel textile yarns
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aggl omerated with rubber, irrespective of
their weight per square netre.

Thi s headi ng does not, however, apply to plates,
sheets or strips of cellular rubber, comnbined
with textile fabric, where the textile fabric is
present nerely for reinforcing purposes

(Chapter 40), or textile product of heading

No. 58. 10. "

On readi ng above provisions, we find that it is the rubber
content of the product, which is the main deternminative test to
deci de whet her Di pped Tyre Cord Fabric is classifiable under
Chapt er Heading 59.02 or 59.05 (now 59.06). To be
cat egori zed as Rubberised Tyre Cord Fabric, the product nust
have pre-domi nance of rubber in proportion to fabric. It is for
this reason that Note-4 of Chapter 59, quoted above, indicates
the requisite parameters. Tariff Heading 59.02 is found in
section Xl of 1985 Act, which has caption "Textiles and Textile
Articles". The Headi ng of Chapter 59 refers to | anination and
coating of Textile Fabrics. If the parameters nentioned in
Not e-4 of Chapter 59 are satisfied then the product in question
woul d fall under Chapter Heading 59.06 which uses the
expression "Rubberised Textile Fabrics", failing which the
product will fall under Chapter Heading 59.02. Simlarly, one
has to keep in mnd the specifications given-under Note-4 to
section X, which defines "H gh Tenacity Yarn". |f the product
in question, nanely, D pped Tyre Cord Fabric cones within the
specifications prescribed in Note-4 to section X, then the
product may fall under Chapter Headi ng 59.02 W nay
further point out that the classification of D pped Tyre Cord
Fabric was not in issue in any of the earlier judgnments, referred
to above. The Tribunal was wong in equating D pped Tyre
Cord Fabric with Rubberised Tyre Cord Fabric. The judgnents
in Falcon Tyres (supra) and Vikrant Tyres (supra) dealt with
classification of Rubberised Tyre Cord Fabric with reference to
Chapt er Headi ng 40.05 vis-‘-vis Chapter Heading 59.05 (now
59.06). Therefore, the abovenentioned prior judgnments have
no application to the controversy in hand. Lastly, the Tribunal
has not exam ned the scope of HSN Heading 59.02. Moreover,
the Adjudicating Authority has not exam ned the matter in the
light of Note-4 to Chapter 59. It has not exam ned the problem
in the context of Note-4 to section Xl and there i s no evidence
of marketability of D pped Tyre Cord Fabric. Al though, the
adj udi cation order is a well reasoned order, we want the
Adj udi cating Authority to al so exam ne the matter in the |ight
of the above Note-4 to Chapter 59 and Note-4 to section Xl.

We have al so given an opportunity to the departnent to | ead

evi dence, both on the process as well as on marketability. The
basi ¢ questi on which the Adjudicating Authority is required to
decide is V026 whether Dipped Tyre Cord Fabric is an independent
product in terms of manufacture and marketability?

Accordingly, the question of excisability and the
guestions of classification of D pped Tyre Cord Fabric are
remtted to the Conmi ssioner (Adjudication), Goa for a fresh
determ nation in accordance with | aw

Now coming to the question of classification of
Rubberi sed Tyre Cord Fabric, we nmay point out that the
Superi nt endent of Central Excise having jurisdiction over Ms
MR F. Ltd., Arkonam issued two show cause notices dated
3.12.1996 and 3.6.1997 proposing to | evy additional excise
duty on Rubberised Tyre Cord Fabric captively consuned in
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manuf acture of tyres during the period May, 1996 to Cctober,
1996 and during the period Novenber, 1996 to April, 1997
respectively. By the said show cause notices, the departnent
sought to classify Rubberised Tyre Cord Fabric under Chapter
Heading 59.02. Ms MR F. Ltd., however, contended that

Rubberi sed Tyre Cord Fabric was cl assifiable under Chapter
Headi ng 40.05. According to the assessee, on rubberization

the content of rubber in the product exceeded the prescribed
l[imt vis-‘-vis the fabric and, therefore, it was classifiable under
Chapt er Headi ng 40.05. However, the Conm ssioner, Chenna

cane to the conclusion that Rubberised Tyre Cord Fabric was

cl assifiabl e under Chapter Heading 59.05 (now 59.06). He

pl aced reliance on the judgnents in Falcon Tyres (supra) and

Vi krant Tyres (supra). This order was passed by the
Comm ssi oner, Chennai on 25.9.1997. By the said order, the
proceedi ngs agai nst the assessee were dropped. This order has
been confirmed by this Court vide order dated 27.9.2001 in

G vil Appeal Nos:1494-1495 of 1999. However, in conjoint
proceedi ngs, the Conmmi ssioner (Adjudication) took a contrary

vi ew, vide order dated 24.10.1997, that Rubberised Tyre Cord
Fabric was classifiable under Chapter Headi ng 59.02 and,
therefore, the assessee was liable to pay the additional excise
duty thereon. The said order was chal |l enged by the assessee
before the Tribunal .. By the inmpugned judgment dated

20.7.1998, the said order is set aside, follow ng the judgnents
in Falcon Tyres (supra) and Vikrant Tyres (supra).

In short, the controversy regarding classifiability of
Rubberi sed Tyre Cord Fabric is no nore res integra. The said
product is classifiable under Chapter Headi ng 59.06. W do
not find any infirmty in theinpugned judgrment of the Tribuna
on this point.

Accordingly, CGvil Appeal Nos.1479 to 1481 of 1999 and
Civil Appeal Nos.1087-1088 of 1999, filed by the departnent
relating to classification of Rubberised Tyre Cord Fabric are
di smi ssed

Cvil Appeal Nos.1476 to 1478 of 1999 and G vil Appea
Nos. 1482 to 1493 of 1999, filed by the departnment relating to
classification of Dipped Tyre Cord Fabric are allowed; the
i mpugned judgnments and orders of the Tribunal as well as of
the Commi ssioner are set aside; and the matters are remitted to
t he Conmi ssioner (Adjudication), Goa for a fresh disposal in
accordance with | aw

In the facts and circunstances of this case, there will be
no order as to costs in all the civil appeals.




