| N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6634 OF 2012
(Arising out of SLP(C) No.7232/2011)

RAMESH AHLUWALI A Appel | ant ('s)

: VERSUS:
STATE OF PUNJAB & ORS. Respondent (' s)

ORDER

Leave grant ed.

W have heard the |earned counsel for the
parties at Ilength and also perused the entire
records.

The Appell ant Ranesh Ahluwalia was working as
an Adm nistrative Oficer in the DAV Public School,
Lawence Road, Amritsar. He has been serving in
that institution since 1st April, 1983. At the
relevant tinme, the Appellant was working as an

Adm nistrative Oficer, to which post he was
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pronoted by order dated 1st August, 2005. | t
appears that one lady official Snt. Jasw nder Kaur
made a conplaint to the Principal of the School on
28th Novenber, 2006 about the alleged m sconduct of
the Appellant on 17.11.2006. On the basis of the
aforesaid m sconduct, the Appellant was issued a
warning letter by the Principal Snt. Neera Sharnma
on 9t Decenber, 2006. On 21st Decenber, 2006, Snt.
Jaswi nder Kaur nmde another witten conplaint

addressed to the Manager.

The Appellant conplains that w thout granting
any opportunity of being heard, on 1st February,
2007 he was downgraded and transferred to another
school to work as an Assistant. This order was
al so passed by Principal Snt. Neera Sharma. Again,
on 8t" February, 2007, Snt. Jasw nder Kaur submtted
a further affidavit regarding her conplaint.
Therefore, a Menorandum Charge-sheet dated 17th
March, 2007 was served upon the Appellant under
Bye-law 47 of the Central Board of Secondary

Education Affiliation Bye-Laws. After obtaining the
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explanation of the Appellant, the Mnager of the
Managing Commttee of the school, being the
Disciplinary Authority, appoi nted an | nquiry

Oficer and a regular inquiry was held against the

Appel | ant.

W may notice here that the Principal Snt.
Neera Sharnma appeared before the Inquiry Oficer as
Managenment Wtness No.2. Utimtely, the charges
were said to have been proved against the
Appel | ant. Subsequently, the Inquiry Report was
served on the Appellant and he was given an
opportunity to make a representation against the
sane. The Appellant submtted his representation
detailing hi s vari ous cont enti ons. Upon
consideration of the entire natter, it appears that
the Disciplinary Authority passed an order on 8th
January, 2008 directing the Appellant to be renoved

from servi ce.

Agai nst the aforesaid order of renoval, the

Appel | ant subm tted an appeal bef ore t he
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Di sciplinary Commttee under Bye-Law 49 of the CBSE
Affiliation Bye-Laws. Bye-Law 49 of the said Bye-

Laws provi des as under:

“49. Disciplinary Commttee

1) In case the enployee w shes to appea
against the order of the D sciplinary
Aut hority, the appeal shall be referred
to a Di sciplinary Comm ttee. The
Disciplinary Conmmttee shall consist of

the foll ow ng:

(a) The Chairman of the School Managing
Committee or in his absence any nenber of
the Commttee, nomnated by him

(b) The Manager of the school, and where
the disciplinary proceedings is against
hi i her any other person of the Conmttee
nom nated by the Chairnman.

(c) A nonminee of the Board appropriate
authority. H she shall act as an advi ser.
(d) The Head of the school, except where
the disciplinary proceeding is against
hi Mmher, the Head of any other school
nom nated by the CBSE or Director of
Education in case the Act so provides.

(e) One teacher who is a nenber of SMC of

the school nom nated by the Chairmn of
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the Commttee.

2) The Di sciplinary Comm ttee shal |

carefully examne the findings of the
inquiry officer reasons for inposing
penalty recored by the Disciplinary
Authority and the representation by the
enpl oyee and pass orders as it nay deem
fit.”

A perusal of the aforesaid Bye-Law clearly
shows that an order of the D sciplinary Authority
can be challenged before the Disciplinary Commttee
by way of filing an appeal. The constitution of the
Disciplinary Commttee includes, anongst others,
Head of the school. In accordance wth the
aforesaid Bye-law, the Appellant duly submtted an
appeal but the sanme was rejected by the
Disciplinary Commttee on 18t/ 19th of Decenber,

2008.

Aggrieved by the aforesaid decision, the
Appel | ant chal l enged the order of the Disciplinary

Commttee before the Hgh Court by filing CW
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No. 11691/ 2009. The aforesaid wit petition has been
di sm ssed by the learned Single Judge in |imne,
but by passing a speaking order. Relying on the

judgnment of this Court in Zee Telefilnms Ltd. & Anr.

vs. Union of India & Os., (2005 4 SCC 649, the

Appel l ant had submtted that he was entitled to
I nvoke the extraordinary jurisdiction of the Hi gh
Court under Article 226 of the Constitution of
India as the respondent school was perform ng
public functions by providing education to young
children. The aforesaid subm ssion of the Appellant
has been rejected by the |learned Single Judge with

the foll ow ng observati ons:

“After heari ng counsel , for t he
Appellant, | do not find any force in the
contention raised by him The respondent
school, being an unaided and a private
school being managed by a Society, is not
an instrunentality of the State, in ny
opi ni on, t he Appel | ant has t he
efficacious renedy to <challenge the
I mpugned orders before the Cvil Court.

In the instant case, while challenging

Page 6



the inmpugned orders, the Appellant has
raised certain disputed questions of
facts. Thus, in t he facts and
circunstances of the case, | am not
inclined to entertain this petition and
the sane is accordingly, dismssed wth
liberty to the Appellant to avail his

al ternative renedy.”

Against the order passed by the I|earned
Single Judge, the Appellant filed Letters Patent
Appeal No. 368 of 2010 before the D vision Bench of
the High Court. The Division Bench, vide its order
dated 25th October, 2010, dism ssed the LPA filed by
the Appellant by observing that there is no
infirmty in the order passed by the |learned Single
Judge. Hence, the present special |eave petition by

t he Appel | ant.

M. Parikh, Ilearned counsel appearing on
behal f of the Appellant submtted that the judgnent
of the learned Single Judge as also of the Division
Bench of the Hi gh Court are contrary to the |aw

laid down by this Court in a catena of judgnents.
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He has nmade a reference to the judgnents of this

Court in Andi Mikta Sadguru Shree Miktaj ee Vandas

Swam Suvarna Jayanti Mahotsav Smarak Trust and

Os. Vs. V.R_ Rudani and O's., (1989) 2 SCC 691,

Unni  Krishnan J.P. and Os. Vs. State of Andhra

Pradesh and Ors. (1993) 1 SCC 645 and Zee Telefil ns

Ltd. & Anr. Vs. Union of India & Os. (2005) 4 SCC

649 and submtted that even though the respondent
School would not fall wthin the definition of
“State” or other authority/instrunentality of the
State under Article 12 of the Constitution of
India, yet the wit petition would be naintainable
as the Managing Commttee of the School is running
school s throughout India and thus perform ng very

I nportant public functions.

On the other hand, M. S 'S Ray, |earned
counsel appearing on behalf of respondent Nos.2-4
submtted that no wit petition would be
mai nt ai nabl e agai nst the respondent - institution

In support of his subm ssion, |earned counsel has

pl aced reliance in the case of Pradeep Kumar Bi swas
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Vs.
(2002) 5 SCC 111,

paragraph 40 of the aforesaid judgnent. Paragraph

40

Indian Institute of Chemcal Biology & Os.,

of

the aforesaid |judgnent Is extracted

her eunder :

We have consi dered

“The picture that ultinmately energes is
that the tests fornulated in A ay Hasia
are not a rigid set of principles so that
if a body falls within any one of themit
must, ex hypothesi, be considered to be a
State within the neaning of Article 12.
The question in each case woul d be whet her
in the light of the cunulative facts as
established, the body 1is financially,
functionally and adm ni stratively
dom nated by or under the control of the
Gover nnent . Such control must be
particular to the body in question and
must be pervasive. If this is found then
the body is a State within Article 12. On
t he ot her hand, when the control is nerely
regul atory whet her under statute or
otherwise, it would not serve to nmake the

body a State.”

particularly making reference to

t he subm ssions nmade by
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the Ilearned counsel for the parties. In our
opinion, in view of the judgnent rendered by this
Court in the case of Andi Mikta Sadguru Shree
Mukt aj ee Vandas Swam Suvarna Jayanti Mahot sav
Smarak Trust (supra), there can be no doubt that
even a purely private body, where the State has no
contr ol over its internal affairs, would be
anenable to the jurisdiction of the H gh Court
under Article 226 of the Constitution, for issuance
of a wit of mandanus. Provided, of course, the
private body is performng public functions which
are nornmally expected to be perfornmed by the State
Authorities. In the aforesaid case, this Court was
al so considering a situation where the services of
a Lecturer had been term nated who was working in
the college run by the Andi Mikta Sadguru Shree
Mukt aj ee Vandas Swam  Suvarna Jayanti Mahot sav
Smarak Trust. In those circunstances, this Court

has clearly observed as under

“20. The term “authority” used in Article
226, in the «context, nust receive a
i beral nmeaning unlike the termin Article
12. Article 12 is relevant only for the
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purpose of enforcenent of fundanenta
rights under Article 32. Article 226
confers power on the High Courts to issue
wits for enforcenent of the fundanental
rights as well as non-fundanental rights.
The words “any person or authority” used
in Article 226 are, therefore, not to be
confined only to statutory authorities and
instrunentalities of the State. They nay
cover any other person or body performng
public duty. The form of the body
concerned is not very nuch relevant. Wat
iIs relevant is the nature of the duty
I nposed on the body. The duty nust be
judged in the light of positive obligation
owed by the person or authority to the
affected party. No matter by what neans
the duty is inposed, If a positive
obligation exists nmandanus cannot be
deni ed.

22. Here again we nmay point out that
mandanus cannot be denied on the ground
that the duty to be enforced is not
I nposed by the statute. Commenting on the
devel opnent of this Jlaw, Professor de
Smth states: “To be enforceable by
mandanus a public duty does not
necessarily have to be one inposed by
statute. It may be sufficient for the duty
to have been inposed by charter, comon
| aw, custom or even contract.” W share
this view The judicial control over the
fast expanding maze of bodies affecting
the rights of the people should not be put
into watertight conpartnent. It should
remain flexible to neet the requirenents
of wvariable circunstances. Mandanus is a
very wde renmedy which nust be easily
available “to reach injustice wherever it
Is found”. Technicalities should not cone
in the way of granting that relief under
Article 226. W, therefore, reject the

11
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contention urged for the appellants on the
mai ntainability of the wit petition.”

The aforesaid observations have been repeated
and reiterated in nunmerous judgnments of this Court
including the judgnent in Unni Krishnan and Zee
Telefilns Ltd.(supra), brought to our notice by the

| ear ned counsel for the Appellant M. Parikh.

In view of the law laid down in the
af orenenti oned judgnents  of this Court, t he
judgnment of the l|learned Single Judge as also the
Division Bench of the Hgh Court cannot be
sustained on the proposition that the wit petition
would not be nmaintainable nerely because the
respondent — institution is a purely unaided
private educational institution. The appellant had
specifically taken the plea that the respondents
perform public functions, i.e. providing education
to children in their institutions throughout India.
W nust, however, notice that the learned Single

Judge has dism ssed the wit petition also on the

12
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ground that it involves disputed questions of fact.
M . Ray, |earned counsel appearing on behalf of the
respondents has submtted that the appell ant
actual ly has not been able to contradict any of the
proven facts. According to the | earned counsel, the
remedy of the appellant is to file a civil suit, if
so advised. Therefore, the wit petition has been

rightly dism ssed by the Hi gh Court.

M. Pari kh, | ear ned counsel for t he
appel  ant, however, submts that civil suit would
not be an alternative efficacious renmedy in the
facts of this case. In support of this subm ssion,

he brought to our notice certain observations made

13

by a Constitution Bench of this Court in T.MA. Rai

Foundation and Os. vs. State of Karnataka and

Os., (2002) 8 SCC 481. Learned counsel pointed out

that, in the aforesaid case, this Court had
directed that the Appellate Tribunal should be set
up in each district of each State to hear appeals
over the decisions taken by the D sciplinary Bodies

of even purely private educational institutions. It
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was enphasised that speedy resolution of the
di sputes between the teachers and the managenent is
in the interest of all, i.e. students, mnanagenent
as well as the concerned teachers. It appears that
at the tinme when the appeal of the appellant was
heard, such a tribunal had not been set up in the
State of Punjab. The appeal filed before the
Disciplinary Committee was also not referred to the

District Judge by the Disciplinary Commttee.

W are of the considered opinion that since
the wit petition <clearly involves disputed
questions of fact, it 1is appropriate that the
matter should be decided by an appropriate

Tri bunal / Court.

At this stage, we are inforned that the State
of Punjab has set up a tribunal, nanely, Punjab
School Education Tri bunal, Mohal i, which is
enpowered to entertain appeals even where orders
have been passed by wunaided private educational

institutions. In that view of +the nmatter, the

14

Page 14



remedy of appeal is clearly available to the
appellant. It would, therefore, be appropriate for
the appellant to avail the renedy of appeal before

t he af orenenti oned Education Tri bunal .

M. Parikh, |earned counsel for the appellant
has pointed out that the appellant’s appeal having
al ready been decided under the Bye-Law 49, the
observations made by the aforesaid Disciplinary
Commttee may not influence the proceedi ngs before
the Appellate Authority. In our opinion, such an

eventuality will not arise.

In the petition before the H gh Court as well
as the appeal before this Court, the appellant has
submtted that the entire disciplinary proceedings
are vitiated due to the participation of the
Princi pal, who was bi ased against the appellant. In
our opinion, the order passed by the Disciplinary
Comm ttee cannot be sustained on the short ground
that Sm. Neera Sharma was a nenber of the

aforesaid Disciplinary Committee. In our opinion,

15
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she was clearly disqualified from participating in
any deliberations of the Disciplinary Conmttee as
she had appeared as Managenent Witness No.2. It is
well settled principle of law that no person can be
a Judge in his own cause. Having supported the case
of the managenent, it was not appropriate for Snt.
Neera Sharma to participate in the proceedi ngs of
the Disciplinary Commttee. G ven the background of
the allegations nade by the appellant at all stages
of the enquiry not only against the principle, but
al so the Manager of the School, it was necessary
for her to disassociate from the proceedings, to
nullify any plea of apprehended bias. Furthernore,
when the appeal was being decided by the
Disciplinary Conmttee with regard to the legality
or ot herwi se  of the order passed by the
Disciplinary Authority, the decision of t he
Disciplinary Conmttee not only had to be fair but
It also had to appear, to be fair. This is in
conformty with the principle that justice nust not
only be done, but nust also appear to be done.

Actual and denonstrable fair play nust be the

16
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hal | mrk of the proceedings and the decisions of
the adm nistrative and quasi judicial tribunals. In
particular, when the decisions taken by these
bodi es are likely to cause adverse civil
consequences to the persons against whom such
deci sions are taken. For the aforesaid reasons, the
order dated 18t/ 19th Decenber, 2008 passed by the
Disciplinary Commttee is hereby quashed and set

asi de.

At this stage, |earned counsel appearing on
behal f of the respondents submts that, in fact,
the appeal filed by the appellant ought to be
remtted back to the Disciplinary Conmttee which
woul d not include Snt.Neera Sharma as a nenber of

the said commttee.

Having noticed the entire fact situation
above and the tinme which have elapsed since the
order of renoval was passed, we are of the opinion
that it would be inappropriate at this stage to

relegate the appellant back to the Disciplinary

17
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Commttee. In the interest of justice, we permt
the appellant to <challenge the order of the
Disciplinary Authority dated 8t January, 2008
before Punjab School Education Tribunal, Mbhali.
The appeal shall be filed by the appellant within
thirty days from today. Since the order of the
Disciplinary Authority was passed on 8th January,
2008, the appeal nmay well be beyond limtation

peri od.

Keeping in view the peculiar facts and
circunstances of this case, we direct that the
appeal filed by the appellant shall be decided by
t he aforesaid Education Tribunal on nerits and the
same shall not be rejected on the ground of
limtation. If the appeal is filed by the appell ant
Wi thin the period stipulated above, the Education
Tri bunal shall take final decision thereon wthin a

peri od of three nonths.

It is made clear that the Education Tribunal

shal | decide the appeal on the assunption that no

18
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opi nion has been expressed by this Court on the

merits or the controversy raised by the parties.

Wth the aforenentioned observations and
direction, the inpugned judgnents passed by the
| earned Single Judge as also the Division Bench of
the H gh Court are set aside and the appeal is
di sposed of.

........................................ J.
( SURI NDER SI NGH NI JJAR)

.......................................... J.
(H. L. GOKHALE)

New Del hi ;
Sept enber 13, 2012.
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