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ACT:

Punj ab Muni ci pal Act 1911, Section 5 and Punjab
Muni ci pal Haryana ~ Amendnent and Validation) Act 1971
Sections 2 and 4 /Cctroi - Levy of octroi in the extended
area of a municipality declared invalid by the Supreme Court
- statue anended retrospectively renmoving the defect found
by the Court and wvalidating the 1levy and collection of

octroi - Legislature, Whether conpetent to anend the statute
effect of.
HEADNOTE

Section 5(4) of the Punjab Minicipal Act 1911 as it
stood prior to the anendnment prescribed: "Wen any |oca

area has been included in a nunicipality under sub-section
(3) of Section 5, this Act, and except as the /State
Government nmay otherw se by notification direct, all rules,
bye-law, orders, directions aud powers made, issued or
conferred under this Act and in force throughout the whole
muni cipality at the time, shall apply to such area

By a notification dated August 10, 1965 issued under
Section 5(3) of the Act, the area within which the factory
of the appellant was situated was included wthin the
muni ci pality of Bhiwani. Thereafter, the-mnunicipal Committee
conmenced to i npose and collect octroi fromthe appellant in
respect of the guar inported by the appellant into its
factory within the extended municipal limts of Bhiwani from
outside. The appellant filed a Wit Petitionin the Hi gh
Court for restraining the municipality from levying and
collecting the octroi on the ground that when an area of any
muni ci pality was extended, there could be no automatic
i mposition of octroi which was in force within the limts of
nmuni ci pal area before such extension in that extended area
unl ess the procedure prescribed by section 62 of the Act was
conplied with. |In another wit petition, the Atlas Cycle
Industries Ltd. also raised a simlar contention before the
Hi gh Court. The Hi gh Court dism ssed both the wit Petitions
by a common judgnment on 18th My, 1970 holding that by
virtue of section 5 (4) of the Act 811 taxes, octroi etc.

which were being levied within the nunicipal limts before
the extension of the
631

municipal limts cane to be applicable automatically to the
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A extended area of the municipality. The Suprene Court in an
appeal filed by the Atlas Cycle Industries Ltd., reversed
the judgnent of the H gh Court on August 11, 1971 hol di ng
that the notifications under the Act are the only authority
and mandate for inposition and charge of tax, and since
notifications are not nade applicable to included areas
under section 5(4) of the Act, the H gh Court was wrong in
hol ding that the nunicipality was conpetent to Ilevy and
collect octroi from the appellant by virtue of the
provi sions contained in Section 5(4) of the Act.

After the aforesaid decision in Atlas Cycle Industries
Ltd., the Sate Legislature passed Punjab Muinicipal (Haryana
Amendnent & Validation) Act 1971. Section 2 of the Anendi ng
Act substituted the word *“rules" in sub Section (4) of
Section 5 of the Act by the words and sign "rules,
notification" and further provided that those words and sign
shoul d be deened always to have been substituted. By section
4 of the Amending At the levy of octroi against and
collection fromthe appellant and others within the extended
limts of all the nunicipalities in Haryana were validated

Di smi-ssing the Appeal
N

HELD: 1. It is permssible for a legislature to
overconme the effect of a decision of a Court setting aside
the inposition of thetax by passing a suitable |egislation
amending the relevant provisions of the statue concerned
with retrospective effect ant by validating assessnents e
earlier. [638 D E]

In the instant case, since the word 'notification has
now been inserted -in Section 5(4) of  the Act wth
retrospective effect, the basis on which the-decision in
Atlas Cycle Industries Ltd. was rendered has been renoved
because the deficiency in section 5(4) noticed by the
Supreme Court has been nmade good and thelevy and collection
of octroi have also been validated. The Anending Act
satisfies the tests laid down by Supreme Court ' in Sh.
Prithvi Cotton MIIl case. The Anendi ng Act , t hus,
neutralises the effect of the decision in Atlas /Cycle
I ndustries Ltd. which can no |onger be relied upon after the
amendment of the Act. The levy and collection of octroi in

the area which was included within the rmunicipal linmts of
Bhi wani with retrospective effect fromAugust 10, 1985 in
accordance wth the notification issued earlier are,

therefore no | onger open to question. [640 C E
632

Bagal kot City Muni ci pality v.Bagal kot~ Cenment Co.,
[1963] Suppl. 1 SSC R 710, referred to.

Shri Prithvi Cotton MIIs Ltd. & Anr. v. Broach Borough
Municipality & Ora. [1970] 1 S. C. B. 388 relied upon

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 598(N)
of 1972.

Fromthe Judgnent and Order dated 18.5.1970 of the
Punjab and Haryana High Court in Cvil Wit No. 2743 of
1968.

V.C. Mahajan and Ms. Unila Sirur for the Appellant.

Har bans Lal, R N Poddar (not present) and Serv Mtter
for the Respondents.

The Judgrment of the Court was delivered by

VENKATRAM AH , J. The appellant in this appeal by
certificate is a limted conpany having its registered
office at Calcutta. It is carrying on the business of
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processing guar at its factory situated Bhiwani, fornmerly
within the State of Punjab and now in the State of Haryana,
and exporting the outer shell to the United States of
America. The inner part of guar is used as fodder for cattle
in India. For the purpose of processing, the appellant, has
to bring into its factory prem ses guar from outside mandis.

Prior to August 10, 1965, the appellant’s factory was

situated outside the local limts of the Municipal Commttee
of Bhiwani, but with effect fromthat date by reason of the
extensi on of the local limts of the said Minicipa

Conmittee by the Notification No. MZI (XII1I)-11 61/31330
dat ed August 10, 1965 issued under section 5(3) of the
Punjab Municipal Act, 19121 (Punjab Act No. Il of 1911)
(hereinafter referred to as ’'the Act’) by the then Punjab
CGovernment, the factory prenises canme within the nunicipa
limts of Bhiwani. The said Notification was published in
the Punjab Government Gazette dated August 13, 196 and with
effect from that date the Minicipal Committee of Bhiwan
conmmenced to inpose and collect octroi fromthe appellant in
respect of ~the guar inported by the appellant into its
factory within the extended municipal limts of Bhiwani from
out side. The appellant resisted the levy of octroi. Wen its
attenpts to get exenption from paynent of octroi failed, it
filed a wit
633
petition under Article 226 of the Constitution before the
H gh Court of PunJab and Haryana in Cvil Wit No. 2743 of
1968 questioning the inposition of octroi on several grounds
one of thembeing that w thout  conplying with the |ega
formalities necessary for the inposition of octroi in the
extended area o the nunicipality, it was not  open to the
Muni ci pal Committee to levy octroi on guar brought by the
appellant into its factory fromoutside. ~The petition was
contested by the State Governnent ~and the Minicipa
Commi ttee of Bhiwani. That petition was dismssed by the
H gh Court of PunJab and Haryana by its judgnment dated My
18, 1979. Aggrieved by the judgnent cf the H gh Court, the
appel lant has filed the above appeal after obtaining the
necessary certificate wunder Article 133 (1)(a) of the
Constitution from & the high court.
Section 5 of the Act, as it stood at the relevant tinme,
read as foll ows:
5(1). The State Governnent nmmy, by notification
published in the Oficial Gazette and in such
other manner as it may deternine, declare its
Intention to include within a rmunicipality any
| ocal area in the vicinity of the sane and defined
inthe notification whether such local area is a
nmunicipality or a notified area under this Act or
not .
(2) Any inhabitant of a municipality or local area
in respect of which a notification has been
publ i shed under sub-section (1), may, should he
object to the alteration proposed, submt -his
obj ection in witing t hrough the Deput y
Comm ssioner to the State Government within six
weeks from the publication of the notification in
the Oficial Gazette; and the State Covernment
shal | take such objection into consideration.
(3) Wen six weeks fromthe publication of the
notification have expired, and t he State
CGovernment has considered the objections if any
whi ch have bee submtted wunder sub-section (2),
the State Governnent nay, by notification, include
the local area in the municipality.
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(4) When any local area has been included in a

nmuni ci pality under sub-section (3) of this

section, this
634

Act, and, except as the State GCovernment nay

otherwise by notification direct, all rules, bye

| aws, orders, directions and powers nmade, issued,

or conferred under this Act and in force

throughout the whole municipality at the tine,

shall apply to such area

Before the Hi gh Court the appellant relied upon the

decision of this Court .in Bagalkot City Minicipality v.
Bagal kot Cenment Co. [1963] Suppl. 1 S.C.R 710, in support
of its contention that when an area of any municipality was
extended there could be no automatic inposition of octro
which was in force withinthe limts of nmunicipal area
before such extension in the extended area unless the
procedure prescribed by section 62 of the Act was conplied
with. The Hi gh Court distinguished the above decision from
the present case by relying upon sub-section (4) of section
5 of the Act —which prescribed that when any |ocal area was
included in a nunicipality under sub-section (3) of section
5 of the Act, and, expect as the State GCovernnent may
otherwise by notification direct all rules, bye Iaws,
orders, directions/ and powers nmmde, or conferred under the
Act and in force throughout the whole municipality at the
time, would apply to such area. The H gh Court noticed that
in the Bonbay District Minicipal Act, 1901 which governed
the Bagal kot City Municipality’s case (supra) there was no
provi sion corresponding  to sub ~Section (4) of section 5 of
the Act and it took the viewthat by virtue of section 5(4)

of the Act all taxes, octroi etc. which were being |evied
within the nmunicipal limts of Bhiwani before the extension
of the municipal lints came to be applicable autonatically

to the extended area of the nunicipality. On the above basis
the Wit Petition was dism ssed on-May 18, 1970. Along with
the said wit petition the H gh( Court also dismssed sone
other wit petitions which had been filed by sone / other
petitioners carrying on business at Sonepat town agai nst
the State of Haryana and the muni cipal conmittee of Sonepat
In which a simlar contention had been raised. One of those
wit petitions was Civil Wit No. 2014 of 1967 on the file
of the H gh Court of Punjab and Haryana filed by the Atlas
Cycle Industries Limted, Sonepat. The Atl as Cycl e
Industries Limted preferred an appeal against the said
conmon judgrment but that appeal canme to be di sposed of by
the decision of this Court on August 11, 1971 .in Atlas Cycle
Industries Ltd. v. State of Haryana & Anr. [1972] 1 S.C R
127. By that decision this Court reversed the judgnent of
the Hgh Court and all owed the appeal holding that the Hi gh
Court was wong in holding that the nunicipality - in that
case was conpetent to levy and collect octroi from the
appel l ant therein by virtue of the provisions
635
contained in section 5(4) of the Act. Awit in the nature
of mandanus was issued to the Sonepat nunicipality, the
respondent in that case, restraining it fromlevying against
and collecting fromthe appellant therein any octroi in
respect of raw materials, conmponents and parts inported by
it info its factory wunder the notification |evying octro
which was in force in the said |ocal area before its limts
were extended. In reaching the above conclusion, this Court
observed at pages 133-135 thus:

Section 62 (10) of the Act indicates that there is

i mposition of tax only when the state Governnent
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shall notify the inposition of the tax and shal
inthe notification specify a date on which the
tax shall cone into force. |In the absence of
i mposition of tax by a notification under section
62 (10) of the Act the municipality is not
conpetent to inpose levy or collect tax. Section
62(10) of the Act enacts that a notification of
the inposition of tax shall be conclusive evidence
that the tax has been inposed in accordance with
the provisions of the Act. It is the notification
under the statute which is conclusive evidence of
the inposition of tax.

The controversy in the present appeal is solved by
finding out as to whether the notification dated
3rd Novenber, ~ 1942 inposing octroi wthin the
l[imts of the Sonepat Muni ci pality becane
appl i cabl'e by ~reason of the provisions, contained
in section 5(4) of the Act. It is noticeable at
the outset that section 5(4) of the Act speak of
rul es, bye Laws, orders, directions and powers and
does not significantly nmention 'notification . It
is apposite to consider section 6, 7 and 8 of the
Act which deal with the effect of exclusion of
local area fromthe nmunicipality. In the case of
exclusion of ~ an area fromthe Minicipality it is
provided in section 8(1) (a) of the Act that This

Act and all notifications,” rules, bye |aws,
orders, directions and powers issued, nmade or
conferred under the Act,” shall cease to apply

thereto. Wien the Act ~ provided for notifications
ceasing to apply in-the case of exclusion of |oca
areas, and in the inmedi ately preceding section 5
refrained from using the word ’'notifications’
becom ng applicable in the case of inclusion of
areas the |legislativeintent is unanbiguous and
crystal clear that notifications could not becone
applicable to an included area on the strength of
section 5(4) of the Act.

The word ’'notification” cannot be said to be
synonynous with rul es, bye- | aws, orders,
directions and powers for two reasons. First, the
Act in the present case speaks of notifications
for inposition of tax and uses the wor d
notification” separately from the other ~words
"rules, bye laws, orders, directions and powers n
In the case of exclusions of area, the Act speaks
of notification ceasing to apply to excluded areas
whereas in the case of inclusion of areas the Act
significantly omts any notification bei ng
applicable to such area. Secondly, the  Cenera
Clauses Act in section 21 speaks of power to issue
notifications, orders, rules or bye-Laws refers to
power under the statute. Section 62(10) of the Act
speaks of notification of the inposition of tax.
Such a notificationis the statutory basis of
i mposition and | evy of tax.

Bye-laws are entirely different fromnotifications
i mposing tax as will be manifest from section 188
of the Act. Under that section the committee may
by bye-laws as nentioned in clause (g) thereof fix
limts for the purpose of collecting octroi where
collection of octroi has been sanctioned and may
prescribe routes by which articles which are
subj ect to oct r oi may be i mported into




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

nmuni cipality, Bye-laws fixing the limts and
prescribing the routes by which articles which are
subject to octroi may be inported obviously cannot
be equated with notification of inposition of
octroi.

In the first place, a taxing provision always
receives a strict interpretation for the obvious
reason that there nust be clear and express
| anguage inposing a tax and the date from which
such tax shall come into effect. Notifications
under the Act are the only authority and mandate
for inposition ‘and charge of tax. Notifications
under the Act are the only authority and nmandate
for inposition and charge of tax. Notifications
are not nmade applicable to included areas under
section 5(4) of the Act.

Follow ng the above decision of this Court which was
delivered on ~August 11, 1971 we should have allowed this
appeal and issued directions simlar to those issued in the
above decision to the respondents in this case also. But
after the above
637
decision of this Court, ~the State Legislature of Haryana
proceeded to anend the Act by passing the Punjab Minicipa
(Haryana Amendrment’ and Validation) Act, 1971 (hereinafter
referred to as 'the Anending Act’).  The Anending Act was
published in the Haryana Government Gazette on Novenber 16,
1971. Section 2 and 'section 4 of  the Amending Act are
material for purposes of this appeal. By section 2 of the
Amendi ng Act the Legislature substituted the word rules"” in
sub-section (4) of section 5 of the Act by the words and
sign rules, notification and further providing that those
words and sign should be deenmed always to have been
substituted. By reason of this~ anendment the expression
"notification” should be deenmed always to have been present
in section 5(4) of the Act including the date on which the
nmunicipal limts of Bhiwani were extended bringing within
themthe factory of the appellant also. By section 4 of the
Amendi ng Act, the levy of octroi against and collection from
the appellant and others wthin the extended linmts of al
the municipalities in Haryana were validated. Section 4 of
the Anending Act read thus:-

"4, Validation: (1) Notw thstandi ng any judgnent,
decree or order of any court or other authority to
the contrary........ .. .. .. i any
octroi levied, charged or collected or purporting
to have been levied, charged or collected before
the comrencenent of this Act and any action taken
or thing done before the conmencenent in relation
to such assessnent, reassessnent, levy or
col l ection under the provisions of the principa
act and the rules made thereunder shall be deemed
to be as valid and effective as if  such
assessment, re-assessnent, levy or collection or
action or thing had been nade, taken or done under
the principal Act as anended by this Act and the
rul es and bye-laws nade thereunder and accordingly

(a) Al acts, proceedings or things done or taken
by the Conmttees or by the officers of the
Conmities or by any other authority in connection
with the assessment, re-assessnent, | evy or
col lection of such tax or octroi shall, for al

pur poses, be deened to be and to have al ways been
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done or taken in accordance with the |aw,
(b) no suit or other proceedi ngs shall be

mai nt ai ned or continued in any court or before any
authority for the refund of any such tax or
octroi; and

638
(c) no court shall enforce any decree or order
directing the refund of any such tax or octroi
(2) For the removal of doubts, it is hereby
declared that nothing in sub Section (1) shall be
construed as preventing any person-

(a) from questioning in accordance wth the
provi sion of the principal Act, as anended by this
Act, any assessnment, re-assessnent, levy or

col lection of = tax or octroi referred to in sub-
section (1): or

(b) fromclaimng refund of any tax or octro

paid by himin excess of the amount due from him
by way of tax or octroi under the principal Act,
as anended by this Act.

Rel iance 18 now placed by the respondents On the
amendment of section 5(4) of the Act made with retrospective
effect and the validating provisions contained in the
Amendi ng Act in support -~ of their <case.. It is now well
settled that it is permissible for a conpetent Legislature
to overcone the effect of a decisionof 'a Court setting
aside legislation anending the relevant provisions of the
statute concerned wth retrospective effect,  thus taking
away the basis on which the decision of the Court had been
rendered and by enacting an appropriate provision validating
the levy and collection of tax nade before the decision in
guestion was rendered. In Shri Prithivi Cotton Mlls Ltd &
Anr. v. Broach Borough Minicipality & Os. [1970] 1. S.C. R
388, a Constitution Bench of this Court has laid down the
requi renents which a validating l'aw should satisfy, in order
to validate the levy and collection of a tax which had been
declared earlier by a Court as illegal. Hidayatull'ah, C J.
speaking for this Court observedin the above decision at
pages 392-393 thus: -

"When a legislature sets out to validate a tax
declared by a court to be illegally collected
under an ineffective or an invalid law the cause
for ineffectiveness or invalidity nust be renoved
before validation can be said to take place
effectively. The nost inportant condition, of
course, is that the |egislature nmust possess the
power to imnpose the tax, for, if it does not, the
action nust ever remain ineffective and ill egal
Granted |legislative conpet ence, it i s not
sufficient to declare nerely that the decision
639

of the Court shall not bind for that is tantanmount
to reversing the decision in exercise of judicia
power which the |legislature does not possess or
exercise. A court’s decision nmust always bind
unl ess the conditions on which it is based are so
fundanental ly altered that the decision could not
have been given in the altered circunstances.
Odinarily, a court holds a tax to be invalidly
i nposed because the power to tax is wanting or the
statute or the rules or both are invalid or do not
sufficiently create the jurisdiction. Validation
of a tax so declared illegal nay be done only if
the grounds of illegality or invalidity are
capabl e of being renoved and are in fact renoved
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and the tax thus nmade legal. Sonetines this is
done by provi di ng for jurisdiction wher e

Jurisdiction had not been properly invested
before. Sonetinmes this is done by re-enacting
retrospectively a valid and | egal taxing provision
and then by fiction making the tax already
collected to stand under the re-enacted | aw. Some
time the legislature gives its own neaning and
interpretation of the |aw under which the tax was
collected and by legislative fiat nmakes the-new
meani ng bi nding upon courts. The |egislature nmay
follow any one nethod or all of themand while it
does so it - 'nay neutralise the effect of the
earlier decision of the court which becones
i neffective after the change of the | aw. Whichever
nmethod is adopted it nust be within the conpetence
of the legislature and |legal and adequate to
attain the obj ect of val i dati on. | f the
| egi'sl ature has the power over the subject matter
and conmpetence to nake a valid law, it can at any-
time make such a ~valid law and nmake it
retrospectively so as to bi nd even past
transactions. The validity of a Validating |aw,
therefore, depends upon whether the |egislature
possesses the conmpetence which it clains over the
subj ect-matter and whet her in nmaki ng t he
validation it renoves the defects which the courts
had found 'in the existing|law and nakes adequate
provisions in the wvalidating law for a wvalid
i mposition of the tax.
In the instant case the only ground on which this Court
had found the levy of octroi in the “extended area of a
municipality to be invalid was that the provisions of
section 5(4) of the Act were inadequatein the absence of a
reference to the notifications issued under the Act also in
that sub-section. By the
640
Amending Act the word ’'notification’ had been inserted in
sub section (4) of section 5 of the Act with re respective
effect. If the expression ’'notification’ had been there in

that sub-section on the date on which the rmunicipal linmts
were extended, this Court would have upheld the |evy and
collection of control in its judgnent in Atlas  Cycle

Industries Ltd. case (supra). This Court found that sub-
section (4) of section 5 which did not contain the word
"notification' was inadequate for the purpose of uphol ding
the levy and collection of octroi in the extended |oca
area. Since the word 'notification” has now been inserted in
section 5(4) of the Act with retrospective effect, the basis
on which the said decision was rendered has been renoved
because the deficiency in section 5(4) noticed by this Court
has been nade good and the levy and collection of octro
have al so been validated. The Anending Act satisfies the
tests laid down by this Court in the decision in  Shri
Prithvi Cotton MII's case (supra) for overcomi ng an earlier
decision of a court in such circunstances. The Anendi ng Act
thus neutralises the effect of the decision in the case of
Atlas Cycle Industries Ltd. case (supra) which can no | onger
be relied wupon by the appellant after the amendnent of the
Act as stated above. There is no other contention urged by

the appellant in support o its appeal. The Ilevy and
collection of octroi in the area which was included within
the municipal limts of Bhiwani with retrospective effect

from August 10,1965 in accordance wth the notification
i ssued earlier are, therefore, no | onger open to question
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In the result this appeal fails and the order of
di smissal of the wit petition passed by the H gh Court is
affirmed but on a ground different fromthe ground on which

the High Court had dismissed it. There shall, however, be no
order as to costs.
M L. A Appeal dism ssed.
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