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HEADNOTE:
During the year 1954-1955, the appellant paid a sum equiva-
lent to 3 nonths basic wages as bonus to its nonthly paid

clerical staff. These enployees raised an i ndustria
di spute claimng an additional bonus equal to 7 nonths basic
wages. The Industrial Tribunal to which the dispute was
referred awarded additional bonus equal to 5 nobnths basic
wages. The appel | ant contended that (i) since the _elenent
of risk in the business was great and the capital enployed
was small the Full Bench formula had to be materially

altered and rates higher than 6% on paid up capital and 4%
on reserves enployed as working capital should be allowed
(ii) a higher allowance ought to be made for rehabilitation
and (iii) the entire surplus ought not to be treated as
avail able for distribution as only a snall percentage of the
wor kmen had made the claimfor bonus.

Held, that since the claimfor additional bonus was nade
only by a small percentage of the worknen the entire
avail able surplus could not be treated as available in
di stributing bonus to them Not only the 882 staff nmenbers
who had raised the claimbut 11, 247 other worknen as well
had contributed to the emergence of the surplus. The sum
still in the hands of the company could not be treated as a
matter only between the conpany and these present clainants.
I ndi an Hume Pi pe Co., v. Their Worknen, [1959] SUPP. 2
S.CR 948. L.L.I. 357, applied.

Return on invested capital had always to provide for pure
i nterest plus conpensation for the risks of business. In a
particul ar i ndustry where the risk was appreciably |l ess than
usual there would be good cause for providing less than 6 %
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; and in an industry where extraordinary risks were run nore
than 6% could reasonably be provided for. There was no
unusual risk run by the appellants in their business and no
case was nmade out for allow ng any higher return on the paid
up capital or working capital. There was no justification
for conpensation of the entrepreneur for the fact that wth
a small anount of capital considerable profits were earned.

As fixed capital was liable to gradual deterioration
reserves had to be created out of profits for replacing any
portion of it as soon as it becane too deteriorated for

efficient use. It was neces-
195
sary that the conpany’s capital fund renained intact. An

amount reasonably sufficient for the notional requirenent of
rehabilitation during the relevant year was deducted as a
prior charge in ascertaining surplus profits from which
bonus could be paid. The basis of the prior charge was the
assunption that rehabilitation was a continui ng process and
needed allotnent fromyear to year. But in the present
"case the appellant had failed to nake out any case for
rehabilitation allowance” in ~addition to the ordi nary
depreci ati on.

Associ ated Cenent Conpany’ s case, [1959] S.C.R 925, relied
on.

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTI ON: Civil Appeal No. 209/58.

Appeal by special |eave fromthe Award dated Septenber 16,
1957 of the Industrial Tribunal No. 11, Ernakulam in
Industrial Dispute No. 34 of 1957.

G B. Pai and Sardar Bahadur,for the appellants.

A V. Viswanatha Sastri and M~ S. K~ Sastri, for the
respondent s.

1960. March 9. The Judgnent of the Court was delivered by
DAS GUPTA, J.-The appellant-Ms. (Peirce Leslie & Co., Ltd.,
is a private limted conpany engaged in various enterprises

mainly in South. India. It started business in this
country over a century ago and though-it is registered in
Engl and alnost all its activities appear to be carried on in

this country. The principal activities that require nention
are the business in cashew nuts which the Conpany  sells
after roasting raw cashew nuts purchased in this country and
in Africa, and business in coir products and several other
country produce like ginger, lenon grass oil etc. A large
portion of the products in which it trades is exported to
foreign countries. Apart fromthese trading activities the
conpany i s al so engaged in agency busi ness includi ng working
as nmnagi ng agents of nany conpanies. For nany years the
conpany as a whol e had nmade good profits, though in sone of
its many lines, |losses were incurred. The conpany has on
its pay roll a large nunmber of enployees and apart  from
superior officers in its covenanted and uncovenanted staff
both Indian and European it enploys in its various lines  of
busi ness a | arge nunber of worknen including clerical staff.
The
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clerical staff alone consists of 882 nmonthly paid enpl oyees.
For many years the Conpany has voluntarily paid bonus to al
its enployees out of the surplus profits. To the nonthly
paid enployees wth whomwe are concerned in the present
appeal the conpany paid during the year 1954-55 a sum
equivalent to three nonths basic wages as bonus. Not
content with this these enmpl oyees through their Union put
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formard a claim for additional bonus. The industria
di spute thus raised was referred by the Government to the
Industrial Tribunal sitting at Coinbatore. Before the
Tri bunal the worknmen clai med an additional bonus equal to
seven nont hs’ basic wages. The conmpany’s case was that the
peculiar nature of its activities specially the fact that in
its agency business very little capital was enpl oyed and the
fact that in the cashew busi ness and other produce business
the elenment of risk was unusually treat justify nateria
alteration in the Full Bench Fornula for ascertainment of
the available surplus in several respects. The mai n
alteration asked for before the Tribunal appears to have
been that rates higher than 6% of paid up capital and 4% on
reserves enployed as working capital should be, allowed in
wor ki ng the Full Bench Formula in view of the special risks
in its business and the further fact that its agency
business requires-very little capital. These clains were
rejected by the Tribunal. The Tribunal also accepted only
partially the conpany’'s claims as regards rehabilitation
al  owances ~for the year and as regards actual anounts used
as working capital. Having arrived on its calculations at
the figure of pound 55,137 as the available surplus after
nmeeting all prior and necessary charges the Tribunal awarded
bonus equal to five nonths' basic wages in addition to three
nont hs’ basi c wages al ready voluntarily paid by the conpany.
In making this distribution the Tribunal rejected the
conpany’s case that as this claimwas raised by only a smnal
percentage of the ‘workmen the entire available surplus
shoul d not be treated as available in distributing bonus to
these few wor kmen.

The first contention urged in appeal before us-is that the
Tri bunal was wong in rejecting the com
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pany’s claimfor higher return than usual on paid up capita
and reserves used as working capital. The appellants’
counsel has taken wus through the evidence, oral and

docunentary, as regards what he' characterized as the heavy
" fluctuations in the price of raw cashew nuts which the
conpany had to purchase and the price in the foreign narket
of the finished goods. That there is some ampunt of risk is
undoubtedly true. We are not convinced however ~that the
conpany’s busi ness whether in cashew nuts or in any other
line is attended with such unusual risk as would justify the
provi sion of nore than the usual rate of return. Return on
invested capital has always to provide for pure interest
pl us conpensation for the risks of the business. Prevailing
interest in the noney nmarket yielded by giltedged security
is ordinarily taken to be a fair index of what! should be
consi dered reasonable as pure interest. For many years now

this figure has varied from3 to 4 per cent. If no /risks
were involved, this percentage shoul d have been consi dered a
fair return on invested capital. It is because nost

busi nesses contain an el enent of risksone nore sone |ess-
because of fluctuations, on the one hand in the prices  of
raw material and on the other hand in the effective denand
for the finished goods-apart from cyclical boons and
depressions that an additional return of 2 to 3% is
general | y consi dered necessary to conpensate for the risks.
It is in viewof this that a return of 6% is ordinarily

considered to be a fair return on the capital invested in
the shape of paid up capital. In a particular industry
where the risk is appreciably | ess than usual there will be

good cause for providing less than 6% And sinilarly, in an
i ndustry where extraordinary risks are run nore than 6%
shoul d reasonably be provided for.
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If therefore there was reason to think that the appellant
conpany’s contention that its business was attended wth
unusual risks was correct there would have been good reason
to allow a higher rate than 6% on the paid up capital and
also a higher rate than 4% on the reserves used as working

capital. W are not however satisfied that any such unusua
risk is

198

run. There is no nore speculation in buying raw nuts and
roasting the same and selling themthan there is, say, in

buying raw cotton in the market, spinning yarn therefrom
making it into cloth and selling such cloth, or in buying.
raw jute, spinning yarn therefromweaving it into gunny
cloth and selling the sane. No case for any higher return
on the paid up capital or working capital has been nade

out by the evidence.

Nor can the fact that the agency business of the conpany
does not require nmuch-in the way of capital be considered to
be a reason for allowing a higher rate of return in those
lines. " If in the agency businesses considerable profits are
earned wth a small anmount of capital the contribution to
such earning by | abour including both those at the top and
those at the bottom.is necessarily considerable. There is
no justification for conmpensating the entrepreneur for the
fact that wth a small amount of capital considerable
profits are earned.

This brings us to the appellant’s case  about hi gher
rehabilitati on allowance than what has been allowed by the
Tri bunal . The conpany put its claim for rehabilitation
al l owance at the figure of pound, 31,780 but the Tribuna
accepted only a sumof pound 9 11,250 as the reasonable
figure towards statutory depreciation and rehabilitation
t oget her. In support of its claim the Conpany produced a
nunber of statements prepared by witnesses clained to be
experts showing the replacenment value of bui | di ngs,
machi nery, furniture and sundry plants which constituted the
fixed capital of the conmpany. Statenents are also /produced
showing the further expectation of life of each ‘of /'these
itens. The services of a chartered accountant ~ firm were
also requisitioned and we have on the record a statenent
showing how the figures required for replacenent have been
wor ked out for the various itenms of buil dings, machinery and
furniture and sundry plants. According to Exhibit E-50, the
statenent on which great reliance was place by the conpany,
t he total replacenment value of its assets was RS
1,08,02,330 nade up of Rs. 77,86,350 for buildings, Rs.
18,52,320 for plants’ and machinery,’
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Rs. 3,63,550 for furniture and Rs. 8,00,110 for ~sundry
plants. Different itens of buildings and nachi nery are put
in separate groups according as the replacenent is necessary
in view of the residual age, during 1955-60, 1960-65, | 1965-
70, 1970-75, 1975-80, 1980-85, 1985-90, 1990-95, 1995-2000,
2000- 2005. 2005 is taken as. the last year, as the residua
age is calculated from 1955 and the maxi mumresidual age is
taken to be 50 years. Exhibit E-43 shows the detailed
cal cul ations on this basis how the sumof Rs. 77,86,335 was
arrived at as the replacenent cost of buildings. Exhibit E-
46 is a simlar statement in respect of replacenment costs of
plant and machinery. Ex. E-29A shows how after taking
reserves for rehabilitation for the different groups of
buil di ngs into consideration, the rehabilitation charge for
the season 1952-53 is worked out at Rs. 19,878 for buildings
and the rehabilitation for plant and machinery i s worked out
as pound, 5,435. Details are also given as regards the
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calculation of pound, 4,744 as the rehabilitation costs to
be provided for sundry plants and pound, 1,723 as the
rehabilitation costs for furniture in the year 1954-55.

The very fact that such care has been taken in furnishing
details to the Court inclines one prima, facie to accept the
correctness of these figures wthout much scrutiny.
Scrutiny is however very much needed before the figures and
the calculations are ,accepted. Mention nmay first be nmde
of the fact that though it was stated by the witness who is
responsi ble for the preparation of the replacenment costs of
the machinery that he obtained quotations from different
firms, no such quotation has been placed on record. That ,
as the Tribunal itself recognized, affected very nuch the
value of these figures. As however after nentioning the
infirmties of the evidence the Tribunal decided to accept
as_a reasonably accurate statenent this figure of Rs.
1,08,02,330 as the total replacenment value we need not
consi der whether we ourselves woul d have been prepared to
accept 'the evidence if the matter was bei ng consi dered by us
in the first instance.
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A nmore serious question however is whether the basis adopted
by the appellant’s expert for the calculation of this sum as
the replacenment costs to be provided over the years in the
application of the Full Bench Fornula can be accepted. As
the appellant’s expert hinself has stated the value he has
given as the rehabilitation cost for any particular building
is on the basis of what would be required to construct a,
simlar building if the existing building was pulled down in
1955. He has proceeded on the sane way as regards the
machi nery and other assets. ~The Tribunal~ after ‘accepting
the figure of Rs. 1,08,02,330 as the correct figure for
repl acement deducted the sumwhich” in its opinion was
available in the reserves towards such ~rehabilitation and
then divided the remai nder by 50 as 50 years would be the
period that these buildings and machinery would last if
repl aced in 1955 by new buil di ngs ‘and new machi nery.

It has been urged before us that the Tribunal was wong in
dividing the sum obtained after the total anmpunt ‘'to be
provi ded was ascertai ned by 50 i nasmuch as the figure of Rs.
1,08,02,330 was itself arrived at on the basis of the sum
that would have to be provided for the different groups of
buildings and the sumto be provided in 1954-55 for all
these different groups should have been accepted at these
figures worked out in Exhibit E-29A

It appears to wus that this method of arriving at the
rehabilitation costs to be provided in a particular year is
not wuseful and cannot be safely relied upon. To understand
the fallacy of the nmethod applied we may briefly state the
| ogi ¢ behind the provisions for rehabilitation. Because the
fixed capital of any industry is the victim of- gradua

deterioration the prudent businessman creates reserves out
of his profits so that as soon as any portion of the fixed
capital has beconme too deteriorated for efficient working it
may be replaced. The economic welfare of the country as a
whole no I ess than the interests of the businessnan requires
that the conpany’'s capital fund should remain :lIntact. It
is for this reason that an anount reasonably sufficient for
the notional requirement of rehabilitation during t he
rel evant
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year is deducted as a prior charge in ascertaining suprlus
profits from which bonus can be paid. The basis of the
prior charge is the assunption that rehabilitation is a
conti nui ng process and so needs allotnment fromyear to year
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That is why it has now been held that if the anount allotted
for a specific year is not used, it should be taken into
account in the later year.

This has been recognized in the Full Bench Formula and has
received the authoritative recognition fromthis Court in
nunerous cases. A full discussion of the principle involved
can be found in Associated Cenent Conpany’'s Case (1). It is
i mportant to note what was pointed out there as regards the
repl acenent value being calculated on the basis of what
woul d be required to replace the fixed assets in question at
the date when replacenment is due. One way of ascertaining
that was to multiply the original cost, by the figure which
would reflect the expected rise or fall in prices at the
date for replacenent. After the replacenment cost is
ascertained it is necessary to deduct therefromthe anount
already lying in reserves for this purpose and then to see
over what period the bal'ance will have to be found. There
will no doubt be difficulties in the way of estimating the
repl acenent costs in this manner, but that cannot justify
the attenpt at ~over sinplification by working out the
repl acenent cost on the hypothesis that replacenent cost at
the date of replacenent will be the same as on the present

date. If the prices fall in the neantinme too nuch will have
been set apart for rehabilitation, if. prices rise too
little. To take the instance of buildings which form the
greater portion of the assets of the appellant conmpany, it
may well be that by the tine sone of these buildings require
repl acenent, the cost of construction wll have becone |ess

than at the present time by reason of nore efficient
producti on of cement and steelin the country. So, also the
price of nmachinery sonme years |ater, may well be less than
the price now, by reason of such nmachinery being produced in
our own country. The layman’s apprehension that prices rise
(1) [1959] S.C.R 925.

26
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never to fall again cannot be accepted as a correct basis
for calculation of the replacenment cost on a future date

The entire basis of the cal culation of the replacenent cost
by the appellant’s experts is what such costs will be if the
building was pulled down or the machinery scrapped in 1955
and had to be replaced by a new machi nery on that date. “H s
estimate of the replacenent cost cannot therefore be
accepted as a sure basis for any calculation of the
rehabilitation costs to be provided.

It is unnecessary therefore to go into the further —question
as to whether the Tribunal was justified in treating the sum
of pound 20, 000/- and al so another sum of pound 44,760 as
avail able towards rehabilitation. W may however indicate
that if it were necessary to go into the question we /would
have probably hesitated to hold that these suns were not in
fact available for rehabilitation.

A strict view of the evidence thus justifies a. conclusion
that the appellant company has failed to nake out any case
for rehabilitation allowance in addition to the ordinary
depreci ati on. As however the |learned counsel for the
r espondent did not <challenge the correctness of t he
al  owance of pound, 11, 250 assessed by the Tribunal as the
t ot al al | owances towards statutory depreci ati on and
rehabilitation together it would be proper to apply the
formula on that basis.

The other question in dispute was as regards the amount of
reserves actually used as working capital. Qut of what was
clained by the conpany as reserves enployed as working
capital the Tribunal disallowed two itemns. Onhe was in
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respect of a sumof pound 2,09, 339 which appeared in the
bal ance-sheet as provision for taxation liability; another
was an item of pound 8,250 as provision for proposed
di vidend on deferred ordinary shares. The Tribunal was of
opi nion that the conpany had not made any attenpt to prove
that these anpbunts had actually been used in the business.
The appellant contends before us that a scrutiny of the
bal ance-sheet is sufficient to satisfy any one that these
anmounts had actually been enpl oyed as worKki ng
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capital . It is stressed in this connection that when the
bal ance-sheets were put in evidence through the company’s
of ficer no challenge as to the correctness of the statenent
nade therein WAs nmade in. cross-exam nation. Though no
direct challenge to the <correctness of the statenents
appearing in the balancesheets about the value of the
different assets appears to have been made it is imnportant
to notice that the enployer’s witness No. 2 through whomthe
bal ancesheets ~and “the profit-and |o0ss accounts of the
conpany were put in evidence was asked in cross-exam nation
as regards the discrepancy between the statenents in the
bal ance-sheet E-8 where the bank overdraft was shown as
poundl, 95,990 and the statenent Exhibit E-12 which showed
the bank overdraft  in-June 1955 as 37-5 |akhs which is
equi val ent to pound 2,75,000. The difference being of about
pound80, 000, the witness was asked which is correct, whether
E-8 or E-127 and when the witness answered that both were
correct, he was ‘asked "how'. H-'s answer-was "I do not
know" .

It may be that there is a satisfactory explanation of this
difference but the evidence on record does not  disclose
this. When there remains prima facie such _discrepancy as
regards the very inportant figure as regards bank overdraft
the Tribunal would well be justified in refusing to base any
conclusion on the valuation of different assets as stated
t herein.

There is apart fromthis the inportant fact that the conpany
itself does not claimthat whatever appears to be on the
asset side over and above the paid up capital has come from
the reserves. Exhibit E-30 is the statenent prepared by the
conpany’s Chartered Accountant to show "Reconciliation of
working capital as on 30th June, 1958." It arrives at the
figure of pound6, 05,564 as the working capital by deducting
fromthe current assets as per bal ance-sheet as on June 30,
1955, six out of nine itens under "Current liabilities &
provisions",-3 items not deducted are those under (1)

liability for taxation other than U K Inconme-tax,;(2) proposed

di vidend on deferred ordinary shares and (3) capital profits
on proposed distribution. The obvious reason for. deducting
the six itenms fromthe current assets to arrive at the
wor ki ng capital is that
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these itenms in the bal ance-sheets under current liabilities
and provision would have to be nmet during the year out of a
portion of the current assets, which portion woul d
accordingly not be available for use as working capital. |If
that is the case as regards the other itens wunder current
liabilities and provisions it is not clear why that should
not also be the case as regards the current liabilities
under "liabilities for taxation other than U K. Incone-tax”
and wunder "proposed dividend on deferred ordinary shares".
In the absence of evidence to the contrary there is no
ground for thinking that these current liabilities had not
also to be net out of the current assets during the year
No such evidence has been produced. The Tribunal is
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therefore right in our opinion in rejecting the conpany’s
claim that these anounts were also enployed as working
capital

As regards the other prior charges there is no dispute. The
Tri bunal applying the Full Bench Formula on the basis of the
different findings hold after deducting the bonus already
paid voluntarily by the conpany that the conpany had stil
inits hand a sum of pound55, 137 out of which it could pay a
reasonabl e anobunt to these workmen.

When deciding how nuch out of this pound956,137 could
reasonably be paid as additional bonus to these worknen the
Tri bunal had to consider the contention raised on behalf of
the appell ant-conpany that it would be unfair-to ignore the
fact that not these staff nmenmbers alone but 11,247 other
workmen as well have contributed to the energence of this
sur pl us. The appel l'ant’ s-argunment was that staff nmenbers
who have raised this di spute should not be allowed to stea
an advant age over the numerous other workers of the conpany
and that just as results of the different branches of the
conpany. ‘have been considered as a whole in arriving at the
figure of available surplus it is just and proper that these
wor kmen who have raised the dispute should be given only a
fair share out of that portion of the surplus which may be

considered properly payable to all the worknmen of the
conpany. In dealing with this question the Tribunal has
sai d
205

" But the fortune of the 11,247 workers depend upon the
trading results of the departnent in which they are working;
the bonus of the workers is decided compartnent-w se and not
on the basis of the overall profits of the conpany. Cashew
workers are given bonus on the basis of the cashew  depart -
ment profits and not on the basis of 'the total profits of
the conmpany. The staff menbers are transferable from one
department to another and from one branch to  another
branch. "

W are not able to understand how in spite of the 'way the
conpany’s bal ance-sheets and profit and | oss accounts’ have
been kept the different departnments of the conpany could be
treated separately for the purposes of bonus. ~The nmere fact
that the conpany has actually done so does not ~make such
distribution right. COCbviously if cashew workers would in
fact be entitled to a | arger bonus on the overall results of
the conpany they have been unfairly treated by the conpany
in having been given |esser bonus on the basis of _cashew
departrment profits. It is urged on behalf of the, appell ant
that the fact that the workmen other than these staff
menbers have got |ess than they woul d have been entitled to
does not justify the grant of a larger share to the present
wor kmen than what they would be entitled to if those /other
wor kmen had been given a fair share

This Court had to deal with a sonewhat simlar position in
Indian Hume Pipe Co. v. Their Worknmen(1l). The respondents
there were workmen only of the Wdala factory. The
appel l ant had however paid to vari ous worknen el sewhere  as
and by way of bonus varying between 4% and 29% of the basic
wages for the year in question. It was clear that the sum
of Rs. 1,23,138/only had been paid in full and fina

settlenent to the workmen in sone of the factories and the
bonus cal culations on an all-India basis would work to the
advantage of the appellant, in so far as they would result
in saving to the appellant of the difference between the
amounts to which those workmen would be entitled to on the
basis of the all-India figures adopted by the tribunal and
the amounts actually
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paid to themas a result of agreenents, «conciliation or
adj udi cation. On behalf of the respondents it was therefore
contended that the cal cul ati ons should be made after taking

into account the savings thus effected:. Dealing with this
contention this Court observed
" W are afraid we cannot accept this contention. |If this

contention was accepted, the respondents before us would
have an advantage over those workmen with whom settlenents
have been nade and woul d get |arger amounts by way of bonus
nmerely by reason of the fact that the appellant had managed
to settle the clains of those workmen ,at |esser figures.
If this contention of the respondents was pushed to its
| ogi cal extent, it would also nmean that in the event of the
non-ful filment of the conditions inposed by the tribunal in
the award of bonus herein bringing in savings in the hands
of the appellant, the respondents would be entitled to take
advant age of those savings al so and shoul d be awarded | arger
amount s by way of bonus, which would really be the result of
the claimants entitled to the same not receiving it under
certain circunstances-an event which would be purely an
ext raneous one and unconnected with the contribution of the
respondent s towards the gross profits earned by the
appel | ant. The tribunal was, t herefore, right in
cal cul ati ng the bonus on an all-India basis."

Though in the present case there has been no settlenent”
strictly speaking with the other workers in . the various
branches, the considerati ons which weighed with the Court in
the above case are fully applicable to this case and the
Tri bunal nust be held to have commtted an error in treating
the sumstill in the hands of the conpany as a matter only
bet ween t he conpany and these present cl ai mants.

In deciding what relief may reasonably be given to the
appel l ant company in view of this error in the Tribunal’s
approach to the question of distribution of the ambunt stil
avail able, we have however to take into account two errors
whi ch have been nmade by the Tribunal in this connection in

favour of the appellant. One of these is that in
di stributing the avail abl e
207

surplus the Tribunal onmtted to take into account the
i nportant fact that a sumof no | ess than poundl, 10,000/ has
been capitalised out of the reserves at the begi nning of the
year. The second error was that the Tribunal in-saying that
after paying 8 nonths’ bonus there is a balance of pound
34,397 with the enployer, omitted to take into consideration
the fact that the conpany would al so have the benefit of a
| arge anount as incone-tax rebate in respect of . the  bonus
paid to its clerical staff.

Taking all these facts into consideration we are of - opinion
that a fair order would be to award to the staff | bonus
equivalent to 3 nonths’ basic wages in addition to the
amount al ready paid voluntarily.

We therefore allow the appeal in part and in nodification of
the award made by the Industrial Tribunal award to the staff

of Ms. Peirce Leslie Co., Ltd., bonus equivalent to 3
nonths’ basic wages in addition to the anmount already
voluntarily paid by the conpany. There will be no order as
to costs.

Appeal partly all owed.




