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Constitution of India, 1950, Art. 13 (1)--Wether retro-
spective --Prosecution for contravention of |Indian Press
(Emergency Powers) Act, 1931, ss. 15, 18--Constitution
passed during pendency of prosecution--Laws inconsistent
with fundanental rights declared void-Wether prosecution
can be continued--Absence of provision saving pending
pr oceedi ngs- - Ef f ect of - - Expiry of temporary | aws or
repeal of |aws, and | aws becom ng void by statutory decl ara-
tion-Difference--Interpretation--Spirit of the Constitution
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HEADNOTE

Hel d by the Court (KANIA C. J., PATANJALI SASTRI, MEHR
CHAND MAHAJAN, DAS and CHANDRASEKHARA Al YAR JJ.--FAZL ALl
and MJKHERJEA JJ., dissenting)--Article 13(1) of the Indian
Constitution does not make existing |laws which are incon-
sistent with fundamental rights void ab initio, but only
renders such laws ineffectual and void with respect to the
exerci se of fundanental rights on and after the date of the
commencement of the Constitution. 1t has no retrospective
effect, and if therefore an act was done before the com
mencement of the new Constitution in contravention of the
provisions of any |law which was a valid law at the tine of
the comm ssion of the act, a prosecution for such an act,
whi ch was commenced before the Constitution came into force
can be proceeded with and the accused puni shed according to
that |aw. even after the commencenent of the new Constitu-
tion.

On the expiry of a tenporary statute no further proceed-
ings can-be taken under it unless the statute itself saved
pending proceedings and if an offence had been comitted
under a tenporary statute and proceedi ngs were initiated but
the of fender had not been prosecuted and puni shed before the
expiry of the statute, then in the absence of a saving
clause the pending prosecution cannot = be proceeded wth
after the expiry of the statute by efflux - of tine. The
effect of Art. 13(1) is quite different fromthat of the
expiry of a tenporary statute or the repeal of a statute by
a subsequent statute.

A court of law has to gather the spirit of the Constitu-
tion fromthe | anguage/ of the Constitution. ~Wat one my
believe or wish to be the spirit of the Constitution  cannot

prevail if the | anguage of the Constitution does not support
that view.
229

Per FAZL ALl and MJKHERJEA (JJ. (contra)-Though Art.
13(1) has no retrospective operation, and transactions which
are past and closed and rights which have already ‘vested
will remain untouched, with regard to inchoate matters which
were still not determined when the Constitution —cane into
force, and as regards proceedi ngs which were pending at ~the
time of the enforcenent of the Constitution and not yet
prosecuted to a final judgnent, a | aw which has becone void
under Art. 13(1) of the Constitution cannot be applied.
What has to be | ooked at is the state of the law at the time
when the question arises as to whether a person has conmt-
ted an offence, and if it is found that the | aw which made
the act an offence has becone conpletely ineffectual and
nugatory, then neither can a charge be framed nor can the
accused person be convicted.

Judgnent of the Bonmbay Hi gh Court affirmed.

JUDGVMVENT:

APPELLATE JURI SDI CTlI ON:  Appeal under Art. 132(1) of the
Constitution from a judgment and order dated 12th April
1950, of the Hi gh Court of Judicature at Bonbay (Chagla
C.J., Bavdekar and Shah JJ.): Case No. | X of 1950.

A.S.R Chari, for the appellant.

M C. Set al vad, At t orney- General for India (G N
Joshi, with hin) for the respondent.

1951. Jan. 22. The judgrment of Kania C.J., Patanjal
Sastri J. Das J. and Chandrasekhara Aiyar J. was delivered
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by Das J. Mahajan J. and Fazl Ali J. delivered separate
judgrments. Mikherjea J. agreed with Fazl Ali J.

DAs J.--At all material tines the petitioner, who is the
appel | ant before us, was the Secretary of People’'s Publish-
ing House, Ltd., a conpany incorporated under the Indian
Conpanies Act with its registered office at 190-B, Khetwad
Main Road in Bonbay. |In Septenber, 1949, a panphl et
entitled "Railway Mazdooron ke khilaf Nai Zazish" is alleged
to have been published in Bonbay by the petitioner as the
secretary of that conmpany. Learned counsel for the peti-
tioner states that the panphlet was published as a "book"
within the meaning of section 1 of the Press and Registra-
tion of Books Act (XXV of 1867) and that the provisions of
that Act had been duly conplied
230
with. The Bonbay Governnent authorities, however, took the
view that the panphlet was a "news sheet" within the neaning
of section 2 (6) of the Indian Press (Emergency Powers) Act,
1931, and that as it had been published w thout the authori-
ty required by section 15 (1) of that Act, the petitioner
had committed an of fence puni shabl e under section 18 (1) of
the sanme Act. A prosecution under that Act was accordingly
started agai nst the petitioner in the Court of the Chief
Presi dency Magi strate, Bonbay, and was registered as Case
No. 1102/ P of 1949. During the pendency of the proceedings
the Constitution of India came into force on January 26,
1950. On March 3, 1950, the petitioner filed a witten
statenment submitting, inter alia, that the ‘definition of
"news sheet" as given in section 2 (6) of the I'ndian Press
(Emer gency Powers) Act, 1931, and sections 15 and 18 thereof
were ultra vires and void inview of article 19(1)(a) read
with article 13 and that the hearing of the case should be
stayed till the Hi gh Court decided that question ‘of |aw.
This was followed up by a petition filed in the Hi gh  Court
on March 7, 1950, under article 228 of the Constitution,
praying that the record of Case No. 1102/P of 1949 be sent
for, that it be declared that sections 15 and 18 read with
section 2 (6) and (10), in so far as they create ‘liability
for restrictive neasure for a citizen, are ultra vires of
article 19 (1) (a)and are, therefore, void and inoperative
and that the petitioner be ordered to be acquitted. During
the pendency of this petition the Chief Presidency Magis-
trate on March 23, 1950, franed a charge against the  peti-
tioner under section 18 of the Press (Energency Powers) Act,
1931.

The petition under article 228 was heard on April 12,
1950, by a Bench of the Bonbay Hi gh Court consisting of
Chagla C.J. and Bavdekar and Shah JJ. Two questions  were
rai sed before the Bench, nanely---

(1) Wether sections 15 (1) and 18 (1) read wth the
definitions contained in sections 2 (6) and 2 (.10) of the
I ndi an Press (Emergency Powers) Act, 1931, were
231
inconsistent with article 19 (1) (a) read with clause (2) of
that article ? and

(2) Assunming that they were inconsistent, whether the
proceedi ngs comenced under section 18 (1) of that Act
bef ore the comencenent of the Constitution could neverthe-
| ess be proceeded with ?

The High Court considered it unnecessary to deal with or
decide the first question and disposed of the application
only on the second question. The Hi gh Court took the view
that the word "void" was used in article 13 (1) in the sense
of "repeal ed" and that consequently it attracted section 6
of the General C auses Act, which Act by article 367 was
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nmade applicable for the interpretation of the Constitution
The Hi gh Court, therefore, reached the conclusion that
pr oceedi ngs under the Indian Press (Enmergency Powers)
Act, 1931, which were pending at the date of the conmence-
ment of the Constitution were not affected, even if the Act
were inconsistent with the fundanmental rights conferred by
article 19 (1)(a)and as such becanme void under article 13
(1) of the Constitution after January 26, 1950. The High
Court accordingly answered the second question in the af-
firmative and dismissed the petitioner’s application
The petitioner has now come up on appeal before us on the
strength of a certificate granted by the High Court under
article 132 (1) of the Constitution.

Learned counsel appearing in support of this appea
urged that the Indian Press (Energency Powers) Act, 1931
was one of the many repressive |laws enacted by an alien
CGovernment with aviewto stifle the liberty of the Indian
subj ects “and particularly of the Indian Press; that, wth
the advent of independence the people of India began to
breathe freely and by the Constitution which they gave unto
thenselves they took care to guarantee to thenselves the
fundanental rights of free citizens of a denocratic republic
and that article 13 (1) of that Constitution brushed aside
all vestiges of subordination which the tyranny of the alien
rul ers had i nposed / upon them and decl ared al

232
 aws inconsistent with the fundanmental rights to be void as
if they had never been passed and had never exi st ed. It

was, therefore, against the spirit of the Constitution,
argued the |learned counsel, that a free citizen of India
should still continue to be persecuted under such a retro-
grade |aw which, being inconsistent with the fundanenta
rights, nmust be declared to be void. Learned counsel urged
that it was not necessary for himto contend that such
i nconsi stent | aws becanme void abinitio or that all past and
cl osed transactions could be reopened but he contended that
on and from January 26, 1950, when the Constitution cane
into force such inconsistent |aws which became void  could
not be | ooked at for any purpose and far |ess could they be
utilised for the purpose of fram ng a charge or punishing a
free citizen. As the void | aw cannot be utilisedany |ong-
er, the pending prosecutions, according to learned counsel
nmust fall to the ground. To permt pending proceedings
under a |aw which, after the conmrencenent of the Constitu-
tion had becone void, to proceed further, after the Consti-
tution has taken effect, is to prolong the efficacy of the
| aw notwi t hstanding that it has becone void on and from the
date the Constitution cane into force and that |(is against
the spirit of the Constitution

An argunent founded on what is clainmed to be the spirit
of the Constitution is always attractive, for it has a
power ful appeal to sentinment and enotion; but a court of |aw
has to gather the spirit of the Constitution fromthe |an-
guage of the Constitution. What one may believe or think to
be the spirit of the Constitution cannot prevail if the
| anguage of the Constitution does not support that view
Article 372 (2) gives power to the President to adapt and
nodi fy existing laws by way of repeal or amendnent. There
is nothing to prevent the President, in exercise of the
powers conferred on himby that article, fromrepealing, say
the whole or any part of the Indian Press (Emergency Powers)
Act, 1931. If the President does so, then such repeal wll
at once attract section 6 of the General Causes Act. In
such a situation all prosecutions under
233
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the |Indian Press (Emergency Powers) Act, 1931, which were
pending at the date of its repeal by the President would be
saved and nust be proceeded with notw thstanding the repea
of that Act unless an express provision was otherwi se made
in the repealing Act. It is therefore clear that the
i dea of the preservation of past inchoate rights or liabili-
ties and pending proceedings to enforce the same is not
foreign or abhorrent to the Constitution of India. W are,
therefore, unable to accept the contention about the spirit
of the Constitution as invoked by the | earned counsel in aid
of his plea that pendi ng proceedi ngs under a | aw which has
become void cannot be proceeded with. Further, if it is
against the spirit of the Constitution to continue the
pendi ng prosecutions under such a void law, surely it should
be equally repugnant to that spirit that men who have al-
ready been convicted under such repressive |aw before the
Constitution of India came into force should continue to rot
injail. It is, therefore, quite clear that the court should
construe /'the | anguage of article 13(1) according to the
established rules of interpretation.and arrive at its true
nmeani ng uninfluenced by any assumed spirit of the Constitu-
tion.

Article 13 (1) with which we are concerned for the pur-
poses of this application is in these terns: -

"All laws in force in the territory of India inmmedi ately
before the commencenent of this Constitution, in so far as
they are inconsistent with the provisions of this Part,
shall, to the extent of such inconsistency, be wvoid."

It will be noticed that all that this clause declares is
that all existing laws, in so far as they are inconsistent
with the provisions of Part 111 shall, to the extent of such
i nconsi stency, be void. Every statute is prima facie pro-
spective unless it is expressly or by necessary inplications
made to have retrospective operation. There is no reason why
this rule of interpretation should not be applied for the
purpose of interpreting our Constitution. W find  nothing
in the language of article 13 (1) which may be /read as
i ndi cating an
234
intention to give it retrospective operation.. On the con-
trary, the | anguage clearly points the other way. The provi-
sions of Part Ill guarantee what are called fundanmenta
rights. I ndeed, the heading of Part Il is "Fundanenta
Ri ghts". These rights are given, for the first time, by and
under our Constitution. Before the Constitution cane  into
force there was no such thing as fundanental right: What
article 13(1) provides is that all existing | aws which clash
with the exercise of the fundanmental rights (which are for
the first tine created by the Constitution) shall to /that
extent be void. As the fundanental rights became operative
only on and fromthe date of the Constitution the  question
of the inconsistency of the existing laws with those rights
must necessarily arise on and fromthe date those rights
cane into being. It nmust follow therefore, that article
13(1) can have no retrospective effect but is wholly pro-
spective in its operation. After this first point is noted,
it should further be seen that article 13 (1) does not in
terns make the existing laws which are inconsistent with the
fundanmental rights void ab initio or for all purposes. On
the contrary, it provides that all existing laws, in so far
as they are inconsistent with the fundanmental rights, shal
be void to the extent of their inconsistency. They are not
void for all purposes but they are void only to the extent
they come into conflict with the fundanental rights. In
ot her words, on and after the comencenent of the Constitu-
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tion no existing lawwi |l be permtted to stand in the way
of the exercise of any of the fundanental rights. Therefore,
the voidness of the existing lawis limted to the future
exerci se of the fundamental rights. Article 13(1) cannot be
read as obliterating the entire operation of the inconsist-
ent laws, or to wipe themout altogether from the statute
book, for to do so wll beto give them retrospective
ef fect which, we have said, they do not possess. Such |aws
exi st for all past transactions and for enforcing all rights
and liabilities accrued before the date of the Constitution

Learned counsel for the appellant has drawn our attention to
articles 249 (3), 250, 357, 358

235
and 369 where express provision has been nade for saving
things done under the l'aws which expired. It will be no-

ticed that each of those articles was concerned with expiry
of tenporary statutes. It is well known that on the expiry
of a tenporary statute no further proceedings can be taken
under 'it, unless the statute itself saved pending proceed-
ings. |f therefore, an offence had been commtted under a
tenmporary statute and the proceedings were initiated but the
of fender had not been prosecuted and puni shed before the
expiry of the statute, then, in the absence of any saving
cl ause, the pendi ng prosecution could not be proceeded wth
after the expiry of the statute by efflux of tinme. It was
on this principle that express provision was made in the
several articles 'noted above for saving things done or
omitted to be done under the expiring laws referred to
t herei n. As expl ai ned above, article 13 (1) is entirely
prospective in its operation-and as it was not intended to
have any retrospective effect there was no necessity at al
for inserting in that article any such saving cl ause. The
effect of article 13 (1) is quite different fromthe ' effect
of the expiry of a tenporary statute or the repeal  of a
statute by a. subsequent statute. As already explained,
article 13 (1) only has the effect of nullifying or
rendering all inconsistent existing laws ineffectual or
nugatory and devoid of any legal force or binding effect
only with respect to the exercise of fundanental rights on
and after the date of the commrencenent of the - Constitution.
It has no retrospective effect and if, therefore, an act was
done before the comrencenent of the Constitution in contra-
vention of the provisions of any |aw which, after the Con-
stitution, beconmes void with respect to the exercise of ~any
of the fundamental rights, the inconsistent-|law is not-w ped
out so far as the past act is concerned, for, to say that it
is, wll be to give the |law retrospective effect. There is
no. fundamental right that a person shall not be prosecuted
and punished for an offence committed before the Constitu-
tion canme into force. So far as the past acts

31

236

are concerned the | aw exists, notwithstanding that it  does
not exist with respect to the future exercise of fundanenta
rights. W, therefore, agree with the conclusion arrived at
by the High Court on the second question, although on dif-
ferent grounds. In view of that conclusion, we do not
consider it necessary to exanmine the reasons of the High
Court for its conclusion. In our opinion, therefore, this
appeal fails, and is dismssed.

FAZL ALI J.--1 regret that | cannot agree with the view
which the majority of my colleagues are inclined to take in
this case.

The facts of the case are sinple and will bring out the
point to be decided. On the 9th Decenber, 1949, the appel-
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lant was arrested and a prosecuti on was started against him
under section 18(1) of the Indian Press (Emergency Powers)

Act  (XXI'lIl1 of 1931) in the Court of the Chief Presidency
Magi strate at Bonbay for publishing a panphlet in Urdu
entitled "Railway Mazdoorun Ke Khilaf Nai Sazish." The

prosecution case was that the panphlet was a news-sheet
within the neaning of section 2(6) of the Act and that since
it had been published without the authority required by
section 1.5(1) of the Act, the appellant had comritted an
of f ence puni shabl e under section 18(1) of the Act. Wile the
prosecuti on was pendi ng, the Constitution of India came into
force on the 26th January, 1950, and thereafter the appel-
| ant raised the contention that sections 2(6), 15 and 18 of
the Act were void, being inconsistent with article 19(1) (a)
of the Constitution and therefore the case against himcould
not proceed. Having raised this contention, the appellant
filed a petition in the H gh Court at Bonbay under article
228 of the Constitution asking the H gh Court to send for
the record of the case and declare that sections 15 and 18of
the |Indi'an Press (Enmergency Powers) Act read with section
2(6) and  (10) thereof were void and inoperative and the
petitioner should be -ordered to be acquitted. The
petition was heard by a Full Bench of the Bonbay Hi gh
Court, and the |earned Judges constituting the Bench, in

237

deciding the point raised, assunmed that the provisions of
the Act inpugned by the appellant were inconsistent with the
fundanental right  guaranteed by article 19(1)(a) of the
Constitution of India, and held that

article 13(1) had virtually the effect of ~repealing such
provi sions of existing laws as were inconsistent with any of
the fundanental rights and that consequently under section 6
of the General C auses Act, which is nmade applicable for the
interpretation of the Constitution by article 367, | pending
proceedi ngs were not affected. The appellant’s petition to
the H gh Court having been dism ssed, he preferred this
appeal in the Suprene Court.

One of the points discussed elaborately by the | earned
counsel appearing for the parties in the course of their
argunents was as to what was the effect upon pending pro-
ceedi ngs when an Act was repealed or when a tenporary Act
expired. In Craies on Statute Law, the effect of the expiry
of a tenporary Act is stated to be as follows :--

"As a general rule, and unless it contains sonme specia
provision to the contrary, after a tenporary Act has expired
no proceedings can be taken upon it, and it ceases to have
any further effect. Therefore, offences committed against
temporary Acts nust be prosecuted and puni shed | before. the
Act expires, and as soon as the Act expires any ' proceedings
which are being taken against a person will ipso facto
termnate." (4th Ed., pp. 347-348).

This statenent of |law by Craies was referred to wth
approval and adopted by the Federal Court in J.K Gas Pl ant
Manuf acturing Co., (Ranpur) Ltd., and Qthers v. King Enper-
or. (1) As to the effect of the repeal of an Act, the fol-
| owi ng passage from Crai es book seens to sumup the |ega
position as it obtained in England before the enactnent of
the Interpretation Act of 1889 : -

"When an Act of Parlianent is repealed,” said Lord
Tenterden in Surtees v. Ellison(2) "it nust be
[1947] F.C. R 141 at 166. (2) [1829] 9 B & C. 752.
238
consi dered (except as to transactions past and closed) as if
it had never existed. That is the general rule." Ti nda

C.J. states the exception nore widely. He says (in Kay v.
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Goodwi n) (1): ,, The effect of repealing a statute is to
obliterate it as conpletely fromthe records of the Parlia-
ment as if it had never been passed;and it nust be consid-
ered as a law that never existed except for the purpose of
those actions which were commenced, prosecuted and concl uded
whilst it was an existing law " (P. 350).

Again, Crawford in his book on "Statutory Construction”
dealing with the general effect of the repeal of an Act
states the law in America to be as follows:---

""Arepeal will generally, therefore, divest all incho-
ate rights which have arisen under the repeal ed statute, and
destroy all accrued causes of action based thereon. As a

result, such a repeal, without a saving clause, wll destroy
any proceedi ngs whet her not yet begun, or whether pending at
the time of the enactment of the repealing Act, and not
already prosecuted to a final judgnent so as to create a
vested right." (Pp. 599-600).

In a footnote relating to the cases which the |earned
aut hor 'cites i'n support of the above proposition, he adds:--

"See Cleveland, etc., R Co. v. Munford (Ind.)(2) where
the repeal of a statute during the trial prevented a judg-
ment from being rendered. Sinmilarly, there can be no |ega
conviction for an offence, unless the act be contrary to | aw
at the time it is commtted; nor can there be a judgnent,
unless the lawis in force at the tine of the indictnent and
judgrment. |If the |aw ceases to operate, by its own limta-
tion or by a repeal, at any tinme before judgnent, no judg-
ment can be given. 'Hence, it is usual in every repealing
law to make it operate prospectively only, and to insert a a
saving clause, preventing the retroactive operation of the
repeal and continuing the repealed lawin force as to al
pendi ng prosecutions, and often as to all violations of the
existing law already conmitted."

(1) (1830) 6 Bing. 576. (2) 197 NE. 826
239

The aut hor then proceeds to quote the foll ow ng  passage
fromwall v. Chesapeake & Chio Ry., Conpany (1):--

"I't is well settled that if a statute giving a specia
remedy is repealed without a saving clause in- favour of
pending suits all suits nust stop where the repeal finds
them If final relief has not been granted before the
repeal went into effect, it cannot be after. If a case is
appeal ed, and pending the appeal the lawis changed, the
appel l ate court nust dispose of the case under the law in
force when its decision was rendered. The effect of the
repeal is to obliterate the statute repealed as conpletely
as if it bad never been passed, and it must be considered as
a | aw whi ch never existed, except for the purposes of those
actions or suits which were commenced, prosecuted and / con-
cluded while it was an existing | aw. Pending judicial pro-
ceedings based upon a statute cannot proceed after its
repeal . This rule holds true until the proceedings have
reached a final judgnment in the court of last resort, for
that court, when it comes to announce its decision, conforns
it to the law then existing, and may therefore reverse a
j udgrment which was correct when pronounced in the subordi-
nate tribunal fromwhence the appeal was taken, if it ap-
pears that pending the appeal a statute which was necessary
to support the judgnment of the |ower court has been with-
drawn by an absolute repeal."” (P. 601).

It is well known that fornerly the practice in England
used to be to insert in nbst of the repealing statutes a
clause saving anything duly done or suffered wunder the
repeal ed statutes and any pendi ng | egal proceeding or inves-
tigations. Utimately, to dispense with the necessity of
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having to insert a saving clause in alnbst every repealing
Act, section 38 (2) was inserted in t he Interpretation
Act , 1889, which provides that a repeal, unless the con-

trary intention appears, does not affect the previous opera-
tion of the repealed enactrment or anything duly done or
suffered under it and any investigations, |egal proceedings
or

(1) 125 N. E. 20.

240
renmedi es may be instituted, continued or enforced in respect
of rights, liabilities and penalties under the ;repealed

Act, as if the repealing Act had not been passed.

Crawford in his book to which I have referred adverts in
these words to a sinmlar difficulty which was experienced in
Anerica and to the manner in which it has been net:

"Due to the numerous  troubl esone probl ems which
constantly arose with the repeal of statutes, as well as to
t he numerous cases where hardship was caused, statutes have
been enacted in several States expressly providing that the
repeal of a statute shall not affect any rights, causes of
action, penalties, forfeitures, and pending suits, accrued
or instituted under the repealed statute."

In India, the earliest attenpt that was made to guard
against the normal 1egal effect of a repeal is to be found
in section 6 of Act | of 1868. This provision was further
el aborated by section 6 of the General C auses Act of 1897
which is on the sane |ines as section 38 (2)of the Interpre-
tation Act of England. The position therefore nowin India
as well as in England is that a repeal has not the drastic
effect which it used to have before the enactnment of the
Interpretation Act in England or the General Causes Act in
this country. But this is due entirely to the fact that an
express provision has been nade in those enactnents to
counteract that effect. Hence, in-those cases which are not
covered by the |anguage of the General C auses Act, the
principle already enunciated will ~ continue to operate.
The Ilearned AttorneyGeneral had to concede that it was
doubtful whether section 6 of that Act is applicable  where
there is a repeal by inplication, and there can be no  doubt
that the law as to the effect of the expiry of a tenporary
statute still remains as stated in the books, because sec-
tion 6 of the General C auses Act and section 38 (2) of ~the
Interpretation Act have no application except where an Act
is repealed. It should be renenbered
241
that the soundness of the |aw which has been consistently
applied to cases governed by statutes which have ceased to
be in force, by reason of having been repeal ed or having
expi red, has never been questioned, and it cannot. be brushed
aside as if it enbodied sone archaic or obsol ete rule pecul -
iar only to the common | aw of England. 1t is the llaw which
has been enunci ated by emi nent Judges both in England and in
America and is based on good sense and reason

I shall now proceed to consider what would be the cor-
rect |egal position, when a provision of an existing law is
held to be void under article 13 (1) of the Constitution.
From the earlier proceedings before the Constituent Assem
bly, it appears that in the original draft of the Constitu-
tion, the words "shall stand abrogated” were used instead of
"shall be void," in article 13 (1), and one of the questions
directly before the Assenbly was what would be the effect of
the use of those words upon pendi ng proceedi ngs and anyt hi ng
duly done or suffered under the existing law. Utimately,
the article enmerged in the formin which it stands at
present, and the words "shall stand abrogated" were replaced
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by the words "shall be void." If the words "stand abrogated"
had been there, it would have been possible to argue that
those words would have the sanme effect as repeal and would
attract section 6 of the General Cl auses Act, but those
words have been abandoned and a very strong expression,
indeed the strongest expression which could be used, has
been used in their place. The neaning of the word "void" is
stated in Black’s Law Dictionary (3rd Edn.) to be as fol-
| ows: - - -

"null and void; ineffectual; nugatory; having no |ega
force or binding effect;unable in |law to support the purpose
for which it was intended; nugatory and ineffectual so that
nothing can cure it; not wvalid."

A reference to the Constitution will show that the
franers thereof have used the word "repeal" wherever neces-
sary (see articles 252, 254, 357, 372 and 395). They have
al so used such words as "invalid" (see

242
articles /245, 255 and 276), "cease to have effect" (see
articles < 358 and 372),’' ’'shall be inoperative", etc. They

have used the word "void" only in two articles, these being
article 13 (1) and article 154, and both these articles dea

with cases where a certainlaw is repugnant to another |aw
to which greater sanctity is attached. 1t further appears
that where they wanted to save things done or omtted to be
done under the existing |law, they have used apt |anguage for
the purpose; see for exanple articles 249, 250,357, 358 and
369. The t hor oughness and preci sionwhich the franers of
the Constitution have observed in the nmatters to which
ref erence has been made, disinclines me to read into article
13 (1) a saving provision of the kind which we are asked to
read into it. Nor can | be persuaded to holdthat treating
an Act as void under article 13 (1) should have a ' mlder
ef fect upon transactions not past and closed than the repea

of an Act or its expiry in due course of time. In ny opin-
ion, the strong sense in which thewrd "void" is normally
used and the context in which it has been used are not to be
conpletely ignored. Evidently, the franmers of the Constitu-
tion did not approve of the laws which are in conflict wth
the fundamental rights, and, in ny judgnent, it would not be

giving full effect to their intention to hold that even
after the Constitution has cone into force, the laws which
are inconsistent with the fundanental rights will continue

to be treated as good and effectual laws in regard to cer-
tain matters, as if the Constitution had never been passed.
How such a meaning can be read into the words used in arti-
cle 13 (1), it is difficult for me to understand. There can

be no doubt that article 13 (1)will have no retrospective
operation, and transactions which are past and cl osed, and
ri ghts which have already vested, will remain untouched. But
with regard to inchoate matters which were still not

deternined when the Constitution came into force, ‘and as
regards proceedi ngs whet her not yet begun, or pending at the
time of the enforcenent of the Constitution and not yet
prosecuted to a final judgnent, the very serious question
arises as to whether a | aw which

243

has been declared by the Constitution to be conpletely
i neffectual can yet be applied. On principle and on good
authority, the answer to this question would appear to me to
be that the | aw having ceased to be effectual can no | onger
be applied. In R v. Mawgan (lnhabitants)(1) a presentnent
as to the non-repair of a highway had been nade under 13
Geo. 3, «c. 78, s. 24, but before the case cane on to be
tried, the Act was repealed. In that case, Lord Denman C.J.
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said: "If the question had related nerely to the present-
nent, that no doubt is conplete. But dum | oquimur, we have
| ost the power of giving effect to anything that takes place
under that proceeding.” And Littledale J. added: "/do not
say that what is already done has becone bad, but that no
nore can be done.” In ny opinion, this is precisely the way
in which we should deal with the present case.

It was argued at the Bar that the logical outcone of
such a view would be to hold that all the convictions al-
ready recorded and all the transactions which are closed,
should be reopened, but, in my opinion, to argue on these
lines is to overlook what has been the accepted law for
centuries, nanely, that when alawis treated as dead
transacti ons which are past and cl osed cannot be revived and
actions which were comenced, prosecuted and concluded
whi | st the | aw was operative cannot be reopened.

In the course of the argunents, a doubt was also raised
as to what would be "the effect in the case of an appea
pendi ng when the Constitution cane into force, froma con-
viction already recorded before the 26th January, 1950. The
| aw applicable to such asituation'is well-known and has
been correctly sumed up by Crawford in these words: --

"Pending judicial® proceedings based upon a statute
cannot proceed after its repeal. The rule holds true wunti
the proceedi ngs have reached a final judgnent in the court
of last resort, for that court, when it cones to announce
its decision, confornms it to the |law then existing, and nay
therefore reverse a judgnent which was
(1) (1888) 8 A. & E. 496.
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correct when pronounced in the subordinate tribunal from
whence the appeal was taken, if it appears that pendi ng
the. appeal a statute which was necessary to support the
judgrment of the |lower court has been withdrawn by an ' abso-
lute repeal .”

I think | should at this stage deal briefly wth two
points which were raised in the course of the arguments in
support of the opposite view It was urged in the /first
place that wi thout there being a saving clause to ‘govern
article 13 (1), it can be so construed-as to permt offences
commtted prior to the 26th January, 1950, to be  punished.
The argunent has been put forward nore or less in the fol-
lowing form The law which is said to be in conflict wth
the fundanental rights was a good law until the 25th
January, and, since article 13 (1) is to be construed
prospectively, and not retrospectively, every act
constituting an offence under the old law renmains an
of fence and can be puni shed even after the 26th January. It
seens to ne that the sane argunent could be urged with
reference to matters which constituted offences ~under a
repeal ed Act or a tenporary Act which has expired. ‘But such
an argunent has never succeeded. The real question is wheth-
er a person who has not been convicted before the Act has
ceased to exist or ceased to be effectual can still - be
prosecuted under such an Act. The answer to this question
has always been in the negative, and | do not see why a
di fferent answer should be given in the case of an Act which
has be-come void, i.e., which has beconme so ineffectual that
it cannot be cured.

The second argument which also has failed to impress nme
is that if section 6 of the General C auses Act does not in
terns apply, the principle underlying that section should be
applied. The answer to this argunment is that the Legislature
in its wisdomhas confined that section to a very definite
situation, and, though it was open to it to make the section
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nore conprehensive and general, it has not done so. It s
wel | -known that situations simlar to those which arise by
reason of the repeal of an Act have arisen in regard to Acts
245

whi ch have expired or Acts which have been declared to be
voi d, and, though such situations nust have been well-known
to the Legislature, they have not been provided for. 1In
these circunstances,| do not see howthe very clear and
definite provision can be enlarged in the manner in which it
is attenpted to be enlarged. Besides, | have not come across
any case in which the principle underlying section 38 (2) of
the Interpretation Act or section 6 of the General C auses
Act has been invoked or applied.

In the present case, we have to | ook at the state of the
law at the tine when the question arises as to whether a
person has commtted any offence. If we find that the |aw
whi ch made the act an offence has become completely ineffec-
tual and nugatory, then neither can a charge be franed nor
can the accused person be convicted. In ny opinion, if the
assunption on which the Hi gh Court has proceeded is correct,
the appellant is entitled to a declaration that he cannot be
convicted for the offence of which he is accused.

MAHAJAN J.--The appellant is the secretary of the Peo-
pl e s Publishing House Ltd., Bonbay. In Septenber, 1949, he
published a panphlet entitled "Railway Mazdoorum Ke Khil af
Nai Sazish."On the 9th Decenber, 1949, he was arrested and a
prosecution was | aunched agai nst hi munder section 18 (1) of
the Indian Press (Emergency Powers) Act (XXII'l. of 1931)in
the Court of the Chief Presidency Magistrate at. Bonmbay in
respect of this panphlet, as it had been published w thout
any authority as required under section 16 of the said Act.
On the 8th WMarch, 1950, an application was” nmade on his
behalf in the Hi gh Court of Judicature -at Bonbay under
article 228 of the Constitution of India for quashing the
proceedi ngs started agai nst himand it was contended that
sections 16 and 18 of Act XXI Il of 1931 were ultra vires of
Part 11l of the Constitution of India and were thus void and
had no effect whatsoever and no prosecution |aunched / under
these sections could be proceeded with after the conming into
force of the Constitution. The H gh Court refused this
246
application and held that the proceedi ngs instituted against
the appellant before the commencenent of the Constitution
could not be affected by the provisions of the Constitution
that cane into force on the 26th January, 1950. Di ssati s-
fied with this decision, the appellant has preferred the
present appeal to this court.

The sole point to decide in the appeal is whether . pro-
ceedings instituted under section 18 (1) of the Indian Press
(Enmergency Powers) Act, XXIII1 of 1931, before the comence-
ment of the Constitution of India are affected by its provi-
sions. The High Court has answered this question in the
negative and, in nmy opinion, rightly.

I amin respectful agreement with the observations  of
the | earned Chief Justice of Bonbay that it is difficult to
bel i eve that the Constituent Assenbly contenplated that with
regard to the laws which it was declaring to be void under
article 13 all vested rights and all proceedings taken
shoul d be di sturbed and affected by particular |laws ceasing
to be in force as a result of inconsistencies wth the
fundanental rights guaranteed to the citizens. It is not
arguable and was not argued that Part Ill1 of the Constitu-
tion has any retrospective operation. The appellant was not
possessed of any fundanmental rights in Septenber, 1949, when
he published the panphlet in question and his act clearly
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cane within the mschief of the provisions of section 18 of
Act XXI'II of 1931 and he thus becane |iable to the penalties
prescribed therein.

It was, however, contended by M. Chari, the |earned
counsel for the appellant, that the effect of the I|anguage
enployed in article 13 (1)of the Constitution was that the
proceedi ngs comrenced before the comng into force of the
Constitution could not be continued after its comencenent
under the laws that becane inconsistent with its provisions.
For this proposition he placed reliance on the rule of
construction stated in Maxwell on "Interpretation of Stat-
utes ", p. 404, which is to the followng effect :--

247

"Where an Act expired or was repealed, it was fornerly
regarded, in the absence of provision to the contrary, as
havi ng never existed, except as to matters and transactions
passed and cl osed. Where, therefore, a penal |aw was broken
the offender could not be punished under it if it expired
bef ore he 'was convicted, although the prosecution was begun
while the “Act was still inforce." This rule seems to be
based on-a statement of Tindal CJ. in Kay v. Goodw n(1l).
The |learned Chief Justice nade the followi ng observations

"I take the effect of repealing a statute to be, to
obliterate it as conpletely fromthe records of Parlianent
as if it had never been passed; and it nust be considered as
a law that never existed except for the purpose of those
actions which were comenced, prosecuted and concluded
whilst it was an existing
[ aw "

This was the rule of the English common | aw  which was
applied in cases of statutes which were repeal ed and under
this rule all pending actions and prosecutions could not be
proceeded with after the repeal of the [aw under which they
were started. This rule was however changed by the Inter-
pretation Act of 1889, section 38. Therein it was  enacted
that unless the contrary intention appears, no repeal is to
affect any investigation, |egal proceeding, including the
initiation of crimnal proceedings, or renmedy in respect of
any such right, privilege, obligation, liability,  penalty,
forfeiture, or punishment and any such i nvestigati on,
| egal proceeding or renedy nmay be instituted, continued or
enforced and any such penalty, forfeiture or punishnent may
be inposed as if the repealing Act had not been passed. A
simlar provision exists in India in section 6 of the Gener-
al Causes Act of 1868 and 1897. The High Court held that
the provisions of article 13(1) were anal ogous to the repea
of a statute and therefore section 6 of the General C auses
Act had application to the construction of these  provisions
and that being so, the comng into force of the Constitution
did
(1) 180 E.R 1403; (1830) 6 Bing. 576.
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not in any way affect the continuance of the proceedings
that had been conmenced agai nst the appellant under the | aw
that was in force at the tine of the publication of the
panphlet. M. Chari contended that the Hi gh Court was in
error in applying the provisions of section 6 of the Cenera

Clauses Act to the interpretation of article 13 (1) of the
Constitution inasmuch as the provisions of this article were
not anal ogous to repeal and did not ambunt to a repeal of
the existing law. He contended that a repeal of the |aw
could only be by the legislature but that under article 13
power had been given to the court to declare any |law incon-
sistent with the Constitution to be void; in other words,
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the power given was |arger in scope and effect than the
power of repeal and the effect of the declaration that a
certain statute was void as it was repugnant to the freedom
guaranteed by the Constitution was to wipe out the statute
altogether from the date of the conming into force of the
Constitution and that nothing could be done under that
statute with effect fromthe 26th January, 1950, and there-
fore the court could not frane a charge under the |aw that
was decl ared void, or pass a judgnent of conviction against
a person under a | aw that had been declared void. M. Char
went to the length of saying that a statute which was incon-
sistent with the Constitution became dead on the conming into
force of the Constitution and under a dead statute no action
coul d be taken whatsoever. ' He enphasised his contention by
stressing the fact that freedons guaranteed by Part 1l of
the Constitution could not be tainted by keeping alive
prosecutions and -actions under |laws framed by a foreign
gover nment. whi ch-were i nconsistent with those freedons. It
was said that sone of the |laws which the Constitution in-
tended to be declared void by the court because of their
repugnancy. to the fundanental rights guaranteed to the
citizen by the Constitution were those which a foreign
government had enacted to keep the people of this country
under its dom nation and that to continue prosecutions under
these laws after the coming into force of the Constitution
woul d be wholly contrary and

249

repugnant not only to the letter of the Constitution but
also to its spirit. It was conceded that' transactions
finally closed under such |laws could not be reopened but
that prosecutions and actions which were “still  continuing
shoul d be stopped and further action concerning them would
becore illegal and would be contrary to the freedons guaran-

teed by the Constitution. Reference was nade to articles
249, 250, 357, 358, and 369 to show that the scheme of the
Constitution was that wherever it intended that the proceed-
i ngs comenced under existing | aws which becane inoperative
on the 26th January, 1950. were to continue after that date,
apt phraseol ogy had been used to indicate that intention but
that in article 13 no such saving words were used and there-
fore it nust be presuned that the Constituent Assenbly did
not intend that proceedi ngs taken under such laws were to be
continued after the 26th January, 1950.

Article 13 (1) of the Constitution is in these terms

"Al'l laws in force in the territory of India innmediately
before the commencenent of this Constitution;, in'so far as
they are inconsistent with the provisions of (this Part,
shall, to the extent of such inconsistency, be void. '’

The freedom guaranteed to the citizen which has applica-
tion to the case of the appellant is in article 19 (1) (a)
and this article is in these ternms :--

"Al'l citizens shall have the right to freedom of ' speech
and expression."

It is admtted that after the 26th January, 1950, there
has been no infringenent of the appellant’s right of freedom
of speech or expression. In Septenber, 1949, he did not
enjoy either conplete freedom of speech or full freedom of
expression. It is in relation to the freedomguaranteed in
article 19(1) of the Constitution to the citizen that the
provisions of article 13 (1) cone into play. This article
does not declare any | aw void i ndependently of the existence
of the freedons guaranteed by Part IIl. A citizen nmust be
possessed
250
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of a fundamental right before he can ask the court to de-
clare a lawwhich is inconsistent with it void ;but if a
citizen is not possessed of the right, he cannot claim this
relief. The appellant in the present case was not possessed
of any fundamental right on the day that he published the
panphl et and in these circunstances the question is whether
he <can claimprotection under the rights guaranteed to him
on 26th January, 1950, for escaping the consequence of his
act on any principles of construction of statutes. Accor d-
ing to the contention of the | earned counsel, the principles
applicable to repealed statutes are not in terns applicable
to such a case, whether they are to be found in the rules of
the comon | aw of Engl and or whether they are contained in
the Interpretation Act or the General Cl auses Act. Those
rules are applicable to cases either of repeal or to cases
of a statute dying a natural death by efflux of tine. None
of those however have any application to the construction of
statutes ‘framed in languages like the one contained in
article 13 (1) of the Constitution. Besides the rule of
construction which applies to repealed statutes or to tenpo-
rary statutes our attention was not drawn to any other rule
of construction under which a person who commits an of fence
agai nst an Act duringits existence as a | aw beconmes unpun-
ishable on its termnation. Both on considerations of con-
venience and also on'grounds of justice and reason | am
inclined to think that penalties incurred under a law in
force at the tinme when the act was committed would survive
its extinction so that persons who violate its provisions
m ght afterwards be puni shed. Persons who during the contin-
uance of a statute have obtained rights under it cannot be
affected by a declaration that the statute with effect from
a certain date will beconme an inoperative statute. Wwen in
the case of repeal of a statute, which according to ' Tinda

C.J. obliterates it conpletely fromthe records of ' Parlia-
ment as if it had never been passed, the common | aw rul e has
been abrogated by statute, it is difficult to apply that
rule on any sentinmental grounds at this date to the case of
statutes which are declared void or declared to have
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no effect whatsoever after a certain date only. The ~ expres-
sion "void" has no larger effect on the statute so declared
than the word "repeal”. The expression "repeal" according to
conmmon lawrule obliterates a statute conpletely as if it
had never been passed and thus operates retrospectively  on
past transactions in the absence of a saving clause or in
the absence of provisions such as are contained in the
Interpretation Act, 1889, or in the General d auses Act,

1897, while a provision in a statute that with effect froma
particul ar date an existing |law would be void to the -extent
of the repugnancy has no such retrospective operation and
cannot affect pending prosecutions or actions taken under
such laws. There is in such a situation no necessity of
i ntroducing a saving clause and it does not need the aid of
a legislative provision of the nature contained in the
Interpretation Act or the General Causes Act. To hold that
a prospective declaration that a statute is void affects
pending cases is to give it indirectly retrospective opera-
tion and that result is repugnant to the clear phraseol ogy
enployed in the various articles in Part Ill of the Con-
stitution.

The contention of the | earned Attorney-Ceneral that the
phraseol ogy enployed in article 13 (1) of the Constitution
clearly indicates that there was no intention to give any
retrospective operation to the provisions of Part II1 of the
Constitution and that the declaration that |aws repugnant to
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Part 11l of the Constitution are void only operates from
26th January, 1950, has, in ny opinion, force. It seens
clear that an existing statute in spite of a declaration-by
court that it is void remains in force till the 25th Janu-
ary, 1950, and continues to remain on the statute book even
after the 26th January, 1950, except that no effect can be
given to any of its provisions which are repugnant to the
fundanental rights guaranteed by the Constitution. The
effect of article 13 (1)is only prospective and it operates
in respect to the freedonms which are infringed by the State
subsequent to the coming into force of the Constitution but
the past acts of a person which cane within the m schief of
the law then in force are not affected

33
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by Part 111 of the Constitution. The reference nade by M.
Chari to different articles of the Constitution where saving
cl auses have been inserted to save pending proceedings or
acts is not very helpful inasmuch as where a certain provi-
sion has a retrospective effect, then it is necessary to
i ntroduce a saving clause if things done in the past have to
be saved fromthe retrospective effect of the statute; but
where the provision is clearly not intended to be retrospec-
tive, then the necessity of saving clause does not arise.
The provisions of 'the Constitution to which M. Chari nade
reference were of the nature that but for the saving clause
the effect of them woul d be retrospective in-character under
the accepted canons of construction of statutes.

M. Chari’s argunent that it could not have been intend-
ed by the Constitution nakers -that prosecutions started
under |aws passed by a foreign power and which affect the
freedons guaranteed to the citizen under the Constitution in
Part 11l were to be continued after the dawn of independence
and after India had becone a denocratic republic to a cer-
tain extent seens to ne to be plausible; but on further
thought | have come to the conclusion that this ar gunent
appeals nore to the heart than to the head and is not based
on any sound principle of construction of statutes. /Under
the accepted canons of construction of statutes, if ‘a |aw
has no retrospective operation of any kind whatsoever, then
such a | aw cannot affect pending prosecutions or actions and
the Constitution not being retrospective in its operation
could not therefore in any way affect prosecutions started
for offences that were conplete under the lawin force  at
the time they were committed. The cure for such an _.incon-
gruous state of affairs and the relief for such situation
lies with the Governnent and the legislature and not wth
the courts. If a case of sedition against an alien govern-
ment is continued after the coming into force of the Consti -
tution, the court cannot decline to proceed with it and to
pass sone sentence howsoever |enient, against an accused by
pl acing a construction on the Constitution
253
which gives it retrospective operation, but the governnent
of the republic or its legislature can always by executive
or legislative action bring to a close all such distastefu
proceedi ngs and not only can it do so in the case of pending
prosecutions but it can give relief also to persons who have
suffered under |aws of sedition against an alien governnent
and are suffering terms of inprisonment in the jails of the

Republ i c. If punishment for contravention of such |aws
cannot be given to offenders because decision in their case
has been del ayed beyond the 26th January, 1950, it will be

hi ghly unreasonable not to give relief and to let punish-
ments continue in case of persons, the sentence agai nst whom
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have al ready been passed under | aws which were solely enact-
ed to naintain the alien rule. Both cases, in ny opinion

stand on the sanme footing and relief in those cases lies not
with courts but with the executive government of the Repub-
lic. If M. Chari’s argunent that on the comencenent of
the Constitution on 26th January, 1950, all proceedings
started under |aws that becane repugnant and inconsistent
with the Constitution were to be stopped was accepted, it
would lead to very strange results, and M. Chari had to
concede that it would be so. Suppose a person was convicted
of the offence of sedition or of an offence under one of the
safety Acts, the provisions of which are repugnant to
the Constitution, but his appeal was pending in the Hgh
Court against his conviction, then, according to the conten-
tion of M. Chari, the court has no power to hear the appea

because the | aw being void, no further action could be taken
inthe mtter. The result woul d be that the Court would not
be abl e to hear an appeal and to give relief to the accused
if he had been erroneously convicted. If a court cannot
frane a ' charge or convict a person under a law that is
repugnant to the Constitution equally it would not be enti-
tled to continue any proceeding for the benefit of the
accused under cover of such a | aw.

Great deal of enphasis was laid during the course of the
argunent on the neaning to be given to the word "void* and
it was said that this word in its w dest
254
sense nmeant that the | aw declared void was void ab initio,
i.e, fromthe very reception of thelawit was bad. H that
meani ng was given to this word, then it would nean that al
laws existing on the 26th January, 1950, and which were
declared void by article 13 (1) because of their being
repugnant to the Constitution were bad when they were passed
by the legislature, though at the same tine the | subject
enj oyed no fundanmental rights. It was sought to give to this
word "void" the same wide neaning as was given to the  word
"repeal" by Tindal C J. in the case above nentioned. Wth
every respect to the great Judges who administered the
conmon |law in England during the earlier periodof British
history and in all humility | venture to say that the rule
evolved by themqua "repeal" was of an artificial nature.
The dictumof the | earned Chief Justice that a repeal of a
statute obliterates it conpletely fromthe records of Par-
liament as if it had never been passed is to ny m-nd based
on an extended neani ng of that expression than its ordinary
di ctionary sense. Wen a statute has been in operation, say
for a period of fifty years, people have suffered  penalties
under it or have acquired rights thereunder and the | aw has
been enforced by courts for such a long period, then to say
that when it is repealed it is conpletely obliterated and
that it never had any exi stence and was never passed by

Parliament, is rather saying too nuch and is ignoring hard
real facts and ampunts to shutting one’s eyes to the actual -
ities of the situation. It would be nore consonant wth

reason and justice to say that the | aw exi sted and was good
at the tinme when it was passed but that since the date of

its repeal it has no |longer any effect whatsoever. The
Parliament may however say in the repealing statute that it
wi Il have retrospective operation and it may al so prescribe
the limts of its retrospectivity and to that extent past

transactions may be affected by it. Because the rule of
conmon | aw evolved by the English Judges was not in conso-
nance with reason and justice, a legislative practice was
evol ved under which each repealing statute contained a
savi ng cl ause under
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whi ch past transactions were not allowed to be affected by
the repeal. Eventually the rule of comon | aw was conpl etely
abrogated by the enactnent of the Interpretation Act, 1889.
In India in the year 1868, section 6 of the General C auses
Act enacted what was later on enacted in England in the
Interpretation Act and for over eighty years it is this rule
of construction that has been adopted in this country, the
rul e being that past transactions, whether closed or incho-
ate cannot be affected by the repeal of an earlier statute
or by the coming into effect of a new one. In ny opinion,
the rule contained in the General C auses Act and in the
English Interpretation Act is nmore in consonance with reason
and justice and is also a rule of convenience and should be
followed in this country, in preference to the rule evolved
by the English Judges in the earlier part of English |ega
history. Be that as it may, it-is unnecessary in this case
to have resort either to the rule of common law or to the
General dauses Act as the |language of article 13 itself
furni shes a solution to the problem

Ref erence ~was also made to the  rule of construction
applicable to temporary statutes. |In the case of such
statutes, the rule of English lawis that after the expiry
of the life of the statute no action can be taken under the
expired statute unlessan intention can be gathered fromits
provisions to the contrary, but transactions already com
pleted during the period that these statutes had the force
of law are not in any way affected. That rule seems to be
quite logical and is consonant wi'th reason and justice. Wen
the life of a statute is limted and it dies a natura
death, then no question either of its retrospective or of
prospective nature arises. If the intention of the statute
was that anything done under it has'to continue, ‘then it
will be allowed to continue; otherw se nothing done under it
will be continued after its natural death. Any rule applica-
ble to construction of such a statute has no application to
the interpretation of the Constitution of India /‘and the
reference to this rule, in ny opinion, is not relevant for
the decision of this
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Ref erence was al so made to the rule of construction |aid
down by the Anerican courts in respect of statutes de-
clared voi d because of their being repugnant to the Consti-
tution of the United States of Anerica. It is obvious that
if a statute has been enacted and is repugnant to the  Con-
stitution, the statute is void since its wvery birth and
anyt hi ng done under it is also void and illegal. ~The courts
in Anerica have followed the |ogical result of this rule and
even convi ctions made under such an unconstitutional statute

have been set aside by issuing appropriate wits. /If a
statute is void fromits very birth then anything done
under it, whether closed, conpleted, or inchoate, wll be
wholly illegal and relief in one shape or another has to be

given to the person affected by such an wunconstitutiona
law. This rule, however, is not applicable in regard to laws
whi ch were existing and were constitutional according to the
Government of India Act, 1935. O course, if any law is
made after the 25th January, 1950, which is repugnant to the

Constitution, then the sane rule will have to be foll owed by
courts inlIndia as is followed in Arerica and even convic-
tions made under such an unconstitutional law will have to

be set aside by resort to exercise of powers given to this
court by the Constitution.

The only rule of construction applicable to the inter-
pretation of article 13 of the Constitution is the one that
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concerns the determ nation of the question whether a statute
is intended to have any retrospective operations. If the
wel | - known canons of construction on this point are appli ed,
then it has to be held that article 13 was not intended to
have any retrospective effect whatever; on the other hand,
its language denotes that it recognized the validity of the
existing laws up to the date of the comencenent of the
Constitution and even after its comrencenent except to the
extent of their repugnancy to any provisions of Part |1l of
the Constitution. On this construction of article 13 it
cannot affect any past transactions, whether closed or
inchoate. Reference in this connection may be made to the
provi si ons of
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article 372(2) of the Constitution. Under this article the
Presi dent has been given power to adapt existing laws and to
bring themin accordance with the articles of the Constitu-
tion by a process of -amendnment, repeal or adaptation. The
Presi dent ~ coul d have repeal ed the Press (Emergency Powers)
Act and brought the law in accordance with the provisions of
Part |Il of the Constitution and if he had used the powers
of repeal given to himby this article, the provisions of
the CGeneral C auses Act would have been inmediately attract-
ed to that situation and the pending prosecution of the
appel | ant woul d have to be continued in view of those provi-
si ons. If in that situation the Constitution contenplates
the continuance of pendi ng proceedi ngs under -existing |aws,
it beconmes difficult to place a different interpretation on
the phraseol ogy empl oyed in article 13(1) of the Constitu-
tion, than the one that is inaccord with that situation

By the construction that | have placed on this article that
i ncongruous result is avoided.

In view of the decision above arrived at it seens unnec-
essary to pronounce on the alternative argunment @of the
| earned Attorney-General to the effect that the expression
"void, used in article 13 of the Constitution is synonynous
with the word "repeal” and that it was an apt word used in
the context to indicate the same intention. It ‘was said
that the word "repeal" was not used in the article but
instead the expression "void" was enployed therein by the
draftsmen in order to include within.its anmbit cases of
custom and wusage where such custom and usage were -also
repugnant to the provisions of Part Il of the Constitution
It was al so urged that by article 13 (1)the Constitution  in
express ternms repealed all laws inconsistent with its provi-
sions and that the only power given to the court was to find
out which of these |laws was inconsistent w th the provisions
of Part Il1l. The declaration that these | aws were void or
repealed was by the force of the provisions of ~article 13
itself and did not result fromthe decision of the courts.
It is also unnecessary to exam ne the further argunment of
the |earned
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Attorney-General that in any case since 1868 in this country
the rule of construction of statutes is the one | aid down by
section 6 of the General O auses Act, 1868, and that though
in express terns that statute nay not be applicable to the
construction of article 13(1) of the Constitution, yet that
rule is arule of justice, equity and good conscience and
has beconme a rule of common law in this country and should
be applied even to cases where statutes beconme void by rea
son of their being repugnant to the Constitution

For the reasons given above | see no force in this
appeal and | would accordingly dismiss it.

MJKHERJEA J.-1 amin entire agreement with the view
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taken by ny learned brother Fazl Ali J. in his judgnment and
| concur both in his reasons and his concl usion.

Appeal dism ssed.

Agent for the appellant: P.G Gokhale.

Agent for the respondent: P.A Mehta.




