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ACT:

I ncome-tax Act (11 of 1922), s. 10(2)(xv) and r. 23 of Rules
--Part of assessee’ s income not exigible to tax-Comm ssion
to nmanaging agent-Wether part of commission relating to
such incone not deductible fromassessee’ s gross profits.

HEADNOTE
The assessee was a |imted conpany. it owned extensive |ands
in which sugar cane was grown and the cane was used by the
assessee for the manufacture of sugar in its factory. The
cultivation of sugar cane and the nmanufacture of sugar by
t he assessee constituted one single and i ndivi sible
busi ness. In the assessment year 1957:58, the assessee
clained deduction of remuneration paid to its managing
agents under s.10(2)(xv) of the Indian Incone-tax Act, 1922,
as an itemof expenditure laid out or expended wholly or
exclusively for the purpose of its business. The |ncone-tax
O ficer and the Appellate Assistant Conm ssioner disallowed
a part of the renuneration on the grounds that part of the
assessee’ s business nanely cultivation of sugar cane, being
an agricultural operation, the income therefrom was not
exigible to tax, and therefore, any expenditure incurred  in
respect of that activity was not deductible. The Tribuna
and the Hi gh Court on reference, however, upheld the plea of
the assessee that the entire sumwas deducti bl e.
Di sm ssing the appeal to this Court,
HELD: (1) The mandate of s. 10(2)(xv) is. plain and
unanbi guous. To find out whether a deduction clained is
perm ssi bl e under the Act or not, all that the Court has to
do is to exanmne the relevant provisions of the Act.
Equi t abl e consi derations are wholly out of the place in con-
struing the provisions of the taxing statute. [f the
all owance clained is perm ssible under the Act then it has
to be deducted fromthe grow profits, and if it is not so
permi ssible it has to be rejected. [232 H, 233 A-D

In the. present case, the allowance clai ned was undoubtedly
| aid out or expended for the purpose of the business carried
on by assessee. The fact that incone arising froma part of
that business was not exigible to tax under the Act was not
a relevant circunstance. [233 D E]
C.1.T., Bonbay v. Parakh and (India) Ltd., 29 |.T.R, 661
and C.L T. WMidras v. Indian Bank Ltd., 56 I|.T.R 79,
fol | oned.
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S.A S.S. Chellappa Chettiar v. C.I.T, Madras, 51.T.R, 97
and Salt & Industries Agencies Ltd. Bonbay v. C. LT., Bonbay
Cty, 18 I.T.R 58, referred to.

(2) Rule 23 of the rules framed under the |Inconme-tax Act
says that in computing the taxable income of a business the
agricultural incone as defined in s. 2 of the Act should be
deducted fromthe tota

231

incone for arriving at the taxable incone. The rule further
says that No further deduction shall be nmade of any
expenditure incurred by the assessee as cultivator or
receiver of rent in kind . |If theruleis read with s. 2(1)

it is clear that reference to the expenditure incurred by
the assessee as a cultivator only applies to the process
ordinarily enployed by a cultivator in raising the crops and
all other incidental and supple nmentary activities up to the
stage of sale of the produce, and has nothing to do wth
di shursements such as paynent of nanagi ng agency conm ssion
[ 238E-H, 240A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1658 of

1968.

Appeal by special |eave fromthe judgnent and order dated

Septenber 22, 1967 of the Bonbay Hi gh Court - in |ncone-tax

Ref erence No. 83 of 1962.

B. D. Sharma, and R. N. Sachthey, for the appell ant

V. Raj agopal, M M Vakil, B Datta, J. B. Dadachanji,

O C. Mathur and Ravinder Narain, for the respondent.

The Judgrment of the Court was delivered by

Hegde, J. This is an appeal by special |eave. It . arises

from the decision of the Bonbay Hi gh Court in Income-tax

Ref erence No. 83 of 1962 onits file.~ That Reference was

made by the Income-tax Appellate Tribunal, Bench 'PB

Bonbay. The question of |aw which was referred for the.

opinion of the H gh Court under s.66(1) of the Indian

I ncome-tax Act, 1922 (to be hereinafter referred to as the

Act) is:
"Whet her on the facts and in the circunstances
-of this case the Departnent could disallow a
sum of Rs. 1,26,359/- a portion of t he
nmanagi ng agency ,comm ssion paid by t he
assessee conpany for the ,assessment year
1957-58 in computing the income from -business
of the assessee conpany."

The assessee is Ms. Mharashtra Sugar MIlls| Ltd. The

concerned assessnent year is 1957-58, the corresponding

account year ending on 30-9-1956. , The assessee 'is a
Limted Conpany. it carries on business of manufacture of
sugar fromsugar cane. It owns extensive lands in | which

sugar cane is grown. The sugar cane grown in these lands is
used by the assessee for manufacture of sugar in its
factory. The finding of the Tribunal is that

16-M 1245 Sup. d/71

232

the cultivation of sugar cane and the manufacture of sugar
by the assessee constitute one single and indivisible
busi ness. The assessee conpany is nanaged by nanaging
agents. The nmanaging agents were paid renuneration in
accordance with the agreenent entered into between the
assessee company and the managing agents; The managing
agents’s comm ssion roughly worked out at 10 percent of the
profits of the conmpany. |In the assessment year in question
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the nmanaging agents were entitled to a commission of Rs.
4,86,228 /6 /-. In its assessnent proceedi ngs, the assessee

claimed deduction of this sumunder s.10(2)(15) as an item
of expenditure laid out or expended wholly or exclusively
for the purpose of its business. Qut of that sum the
I ncome-tax O ficer disallowed a sumof Rs. 1,26,359/- on the
ground that the sanme relates to the commission of the
nmanagi ng agents for managi ng the sugar cane cultivation part
of the business. In appeal, the Appellate Assi st ant
Conmi ssi oner concurred with the view taken by the | ncone-tax
Oficer. The assessee took up the matter in second appea

to the Income-tax Appellate Tribunal. The Tribunal upheld
the plea of the assessee that the entire sumis deductible
under S. 10(2) (15). It also rejected the contention of the
departrment that on the facts of the case rule 23 of the
Rul es framed under the Act is applicable. In the Reference
-referred to earlier, the Hi gh Court agreeing with the view

taken by the Tribunal answered the question in favour of the
assessee. / Hence thi's appeal

The finding of the Tribunal that the cultivation of sugar
cane as wellas the manufacture of 'sugar constitutes one
business is a finding of fact. That finding has not been
chal l enged before wus Wat. was urged on behalf of the
departnment is that the assessee’s business consisted of two
parts nanely (1) «cultivation of sugar cane and the
manuf acture of sugar. The forner part ~ being agricultura

operation, the income therefromis not exigible to tax and
therefore any expenditure incurred in respect of that
activity is not deductable. This contention proceeds on the
basis that only expenditure incurred in respect of a
busi ness activity giving rise to incone, profit. or gains
taxable wunder the Act can be given deduction to and not
ot herw se. We see no basis for this contention. To find
out whet her a deduction clained is permssible under the Act
or not, all that we have to do is to exanine the relevant
provi si ons of

233

the Act. Equitable considerations are wholly out of / place
in construing the provisions of a taxing statute. W have

to take the provisions of the statute as they stand.” |If the
al l owance clained is permssible under the Act then the sane
has to be deducted fromthe gross profit. —If it s not

perm ssible wunder the Act, it has to be rejected. As nen-
tioned earlier, it is not disputed that the cultivation  of
sugar cane and the manufacture of sugar ~constituted one
single and indivisible business. Section 10(2) says that
profits wunder S. 10(1) in respect of a business ~should be
conputed after deducting the allowances nentioned therein

One of the allowances allowed is that nmentioned in s.10(2)
(xv) which says that any expenditure laid out or —expended
wholly and exclusively for the purpose of such® business
shall be deducted as an allowance. The nandate of |'s 10
(2)(15) is plain and unanbi guous. Undoubtedly the allowance
clained in this case was laid out or expended for the
purpose of the business carried on by the assessee. The
fact that the inconme arising froma part of that business is
not exigible to tax under the Act is not a relevant circum
st ance. For the foregoing reasons we agree with the view
taken by the H gh Court.

Turning now to the deci ded cases, we shall first refer to
the decision of the Midras High Court in S A S S
Chel | appa Chettiar v. Comm ssioner of Incone-tax, Madras( 1)
The facts of that case are, : The assessee was carrying on
t he business of nmoney lending in Burma. For the purpose of
that business he was borrowi ng noney fromothers at a | ower
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rate of interest and advancing |oans to his- constituents at
a higher rate. In the course of his business, he was
obliged to receive agricultural lands in repaynent of his
debts from sone of his constituents. In his assessnent
proceedi ngs he clai med deduction of the interest David by
him in respect of his borrow ngs. Part of the noney

borrowed by himhad been advanced to constituents who, as
nentioned earlier, had nade over their agricultural lands to
the assessee. The question arose whether the interest paid
in respect of the noney advanced to those constituents was
deductable in conmputing the profits and gains of the
assessee. The High Court held that he was entitled to the
deduction clainmed and further he was also entitled to
deduction in

(1) 51.T. P,. 97.

234

respect of the establishment and ot her charges incurred by

him for managi ng and cul tivating such | ands and the anpunt

spent for ‘obtaini ng conveyances of such | ands.

Sir H O C Beasley C. J., speaking for the Court observed
"It seens to us that the governing section in
order to decide this matter must be Sec.
10(2) (iii). MWas the capital borrowed for the
purpose of the assessee’s business ? No
difficulty arises about that, for it is
,conceded that it was so borrowed. It was
al so. unquestionably used for the purpose of
the busi ness because it is agai n conceded that
it was lent to the borrowers. Does it
continue to be so used ? It isin that respect
that it is inportant again to enphasi se that
this case has been argued, before us —on the
basis that these lands came into and were
retained in the possession of the assessee in
paynent of a _noneyl ending debt and ex-
necessitate.”

The test applied by the | earned Chief Justice appears to us

to be the correct one.

We shall next take up the decision of the Bonmbay Hi gh' Court

in Salt and Industries Agencies Ltd., Bonbay v. Conm ssi oner

of Income-tax, Bonbay City (1). The assessee in-that case
was a conmpany incorporated in Bonbay. They were the
nmanagi ng agents of another conpany which was al so

i ncorporated in Bonbay. The managed conpany had business

both in British India as well as in the Indian States. The

profits arising fromthe business activities of the  managed
conpany in the Indian States was not exigible to tax but yet
the assessee clainmed that a part of the conm ssion earned by
it being in respect of business carried on outside British

India, the sane could not be considered as an i ncone earned

in British India. That contention was rejected by the High

Court . In the course of its judgment, the High  Court

obser ved:

"It is perfectly true that as far as the
parent conpany is concerned, the profits nade
at Kandla could be said to have arisen and
accrued at Kandla, but as far as the managing
agents are concerned, their conmi ssion has
not hi ng whatever to do with those profits.

(1) 18 L.T.R 58.

Their conmission is only concerned with the
ultimate determnation of all the workings of
the conpany and the finding out whether and
what profits has been earned by the conpany.
It cannot be said that as profits were earned
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by the parent conpany, the comm ssion also was
accruing or arising to the managi ng agents."
In Conmi ssioner of Inconme-tax, Bonmbay v. C Parakh & Co.

(I'ndia) Ltd. I. The ratio of that decision bears on the
guestion of law that we are considering. The assessee
conpany therein was resident and ordinarily resident in
I ndi a. It had its head office in Bonbay. It nmmintained a

branch at Karachi for purchasing cotton for shipnent to
Bonbay or to export direct to other places.” By an agree-
ment, the managing agents of the assessee conpany were
entitled to a renuneration of 20 percent of the annual net
profits of the assessee conmpany to ascertain which the
result of the trade in all its branches had to be taken into
account . The assessee  apportioned the nmmnaging agency
conmi ssion and debited the proportionate anobunt in the
respective profit and |oss account for the Bombay head
office and the Karachi branch.. In conputing the Pakistan
i ncome ~ of the assessee for the purpose of double taxation
relief the Incone-tax O ficer deducted fromthe income of
t he Karachi branch the proportionate managing agency
conmi ssi on. _The Appel | at e Assi st ant ~Conmi ssi oner confirmed
that order but the Tribunal and the H gh Court on a
reference held that the managi ng agency comm ssion in its
entirety should be debited to the Bonbay branch. On appea
this Court held that the entire nmanagi ng agency comi ssion
was |liable to be debited against the ‘Indian profits and
further assessee conpany could not be estopped from claim ng
the benefit of such deduction by reason: of the fact that it
erroneously allocated a part of it toward the profits earned
in Karachi. In the course of; its judgnment this Court
observed
"Section 10(2)(xv) of the Indian Ilncone-tax
Act provides that in computing the profits of
a business allowance is to be made for any
expenditure |aid out or expended wholly and
exclusively for the purpose of such business..
Now t he respondent i's carrying on
(1) 29 1. T.R 661,

236
business in cotton both in India and in
Karachi. When an assessee carries on the same

busi ness at a nunmber of places there is for
the purpose of section 10 ,only one business
and the net profits of the business have to be

ascertained by pooling together

profits
,earned in all the, branches and deducting
therefrom all the expenses. The fact . that
sone of the branches are in foreign
territories wll rmake no difference in the

position if the assessee is as in the- present
case resident and ordinarily resident  wthin
t he taxable territories. Therefore t he
profits earned in India and in Karachi have to
be thrown together and the expenses i ncluding
the conmi ssion payable to the managi ng agents
deducted therefromand it is the net profits
thus struck that become chargeabl e under the
Act . That is how the Income-tax O ficer has
worked out the figures. The respondent is
therefore clearly entitled to a deduction of
the whole of the commission of Rs. 3,12,699
paid to the managi ng agents including the sum
of Rs. 1,23,719 against the Indian profits."”
Lastly we refer to the decision of this Court in Co mission

t he
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of Inconme-tax Madras v. Indian Bank Ltd(1). Therein the
respondent, a banking conpany, in the course of its
busi ness, invested a large sum in securities, including

securities the interest on which was exenpt from tax.
Profits and losses on the purchase and sale of such
securities were duly taken into account in conputing the
busi ness incone of the respondent. The% question for
deci si on was whether the interest paid by the respondent on
the amount invested in securities, whose interest was tax
free, was deductable fromits gross profits. This Court
held that interest paid by the respondent on nmoneys borrowed
from its various depositors had to be allowed in its
entirety wunder S. 10(2) (iii) of the Act and there was no
warrant for disallowing a proportionate part of the interest
referable to noney borrowed for the purchase of securities

whose interest was tax-free. ~In the course of the Judgnent
Subba Rao, J. (as he then was) observed:
"I'n our opinion,, in construing the Act, we
must ~adhere closely to the |anguage of the
Act. If thereis anbiguity in the ternms of a

provi sion, recourse nust

(1) 56 I'T.R “79.

237

natural ly be had to wel | - est abl i shed

principles of construction but it 1is not

permssible first to create an artificia

ambiguity and then try to resol ve t he

anbi guiity by resort to some general principle.
W are concerned with the interpretation of 5 section, 10.
Let wus then look at the | anguage enpl oyed. Sub-section (1)
directs that an assessee be taxed in respect of the profits
and gains of business carried on by him What " is the
busi ness of the assessee nust first be |ooked at. ' Does he
carry on one business or two busi nesses-or along with the
business carried on by himsone activity which is/not a
business ? If he is carrying on an activity which is not
busi ness, we nust |eave out of account the receipts of that
activity. That is the first step. Secondly, we must | ook
at section 10(2) and deduct all the allowances permni ssion
to him In allowing a deduction which is pernissible the
question arises: Do we |ook behind the ,expenditure and see
whether it has the quality of ,directly or indirectly
producing taxable income ? ’'The answer must be in the
negative for two reasons: First, Parlianent has not directed

us to undertake this enquiry. There are no words in
section 10(2) to that effect. On the ot her hand,
indications are to the contrary. 1In Section 10(2)(xv), what

Parliament requires to be ascertained is ‘whether the
expenditure has been laid out or expended wholly and

excl usively for the purpose of the busi ness. The
| egi sl ature st ops short at directing that it be
ascertai ned what was the purpose of the expenditure.  If the
answer is that ,it is for the purpose of the business,
Parliament is not concerned to find out whether the
expenditure has produced or will produce taxable incone.
Secondly, the reason may well- be that Parlianment assunes

that nost types of expenditure which are laid out wholly and
exclusively for the purpose of business would directly or
indirectly produce taxable income, and it is not worth the
admnistrative effort involved to go further and trace the
expenditure to sone taxable incone."

On behal f of the departnment reliance was sought to be placed
on the decision of this Court in Badridas Doga v.

238

Conmi ssi oner of Income-tax(1l). The ratio of that decision

al e
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does not bear on the issue arising for decision in this

case. That decision is wholly irrelevant for our present

pur pose

It was next urged on behalf of the department that in view
of rule 23 of the Rules franed, it was permissible for the
Income-tax O ficer to split up the comm ssion given to the

managi ng agents. W see no nerit in this contention. Rul e
23 to the extent material for our present purpose reads:
"23(1) In the case of |Income which is

partially agricultural incone as defined in
section 2 and partially income chargeable to

i ncome-t ax under the head "business" in
determ ning  that part which is chargeable to
i ncome-t ax t he mar ket val ue of any

agricul tural produce which has been raised by
the assessee or received by himas rent in
kind~ and ~which ~has been utilised as raw
materi al” in such business or the sale receipts
of which are included in the accounts of the
busi ness shall~ be deducted, and no further
deduction shall be made in respect of any
expenditure incurred by the assessee as a
cultivator or receiver of rent in kind."
Rul e 23 | ays down t he nmethod of conputing the taxable income
of a business which partly arises fromthe wutilisation of
agricultural produce as raw material in the business. It
says that in conputing the taxable  income, agricultura
incone as defined in'S. 2 of the Act shoul d be deducted from
the total income for arriving at the taxable income. For
determ ning what the agricultural incone isthe Incone-tax
O ficer nust determ ne the market val ue of the ~agricultura
produce used as raw material in the business. The rule
further says that "no further deduction shall be nade of any
expenditure incurred by the assessee as a cultivator or
receiver of rent in kind." (enphasis supplied).
The managi ng agency conmi ssion given to the assesses is not
an expenditure incurred by the assessee as a cultivator or
as a receiver of the rent in kind. The last part of subrule
(1) of Rule 23 nmerely stipulates. that the -expenditure
incurred by the assessee for his agricultural operation or
incurred by himas receiver of rent in kind is not to be
deducted while arriving at the taxable incone.  Section
(1) 34 1.T7T.R 10.
239
2(1) of the Act defines agricultural incone. That section
reads:
"agricultural income" neans-
(a) any rent or revenue derived from |and
which is used for agricultural purposes, and
is either assessed to land-revenue in the
taxable territories or subject to a local rate
assessed and collected by officers ‘of the
Covernment as such;
(b) any income derived fromsuch | and by-
(i) agricultural or
(ii) the perfornmance by a cultivator or
receiver of rent in kind of any process
ordinarily enployed by a. cultivator or
receiver of rent-in-kind to render the produce
raised or received by himfit to be taken to
mar ket, or
(iii) the sale by a cultivator or receiver of
rent-in-kind of the produce raised or received
by him in respect of which no process has
been performed other than a process of the
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nature described in sub-clause (ii).
(c) any incone derived from any building
owned and occupi ed by the receiver of the rent
or revenue of any such land, or occupied by
the cultivator, or the receiver of rent in
kind, of any land with respect to , which, or
the produce of which any operation nentioned
in sub-clauses (ii) and (iii) of
e (b) is
carried on:
Provided that the building is on” or in the
i Mmediate vicinity of theland, and is a
building which the receiver of the rent or
revenue or the cultivator or the receiver of
the rent-in-kind by reason of his connection
with the land, requires as a dwelling house,
or as a storehouse, or other out-building,"
240
If rule 23 is read along with ' S. . 2(1), it is clear that
Preference “to, expenditure-incurred by the assessee as a
-cultivator applies to the process ordinarily enployed by,a
cultivator in raising the crops and all other incidental and
suppl enentary activities upto the stage of sale of the
produce.’ That rule has nothing to do wth disbursenents
such as paynent of 'managi ng agency commi ssion
In the result this appeal fails and the sanme is disnissed
with costs.
V.P.S. Appeal dism ssed.
241
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