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ACT:

Bengal Public Demands Recovery Act, 1913, Sections 7 to
10 read with Rule 46(2) under the Act, Scope of-Locus stand
of the Purchaser of the property of certificate debtor to
prefer a claimobjecting to the sale of property under the
Act .

Taxation Laws ' (Continuation and Validation of Recovery
Proceedi ngs) Act, 1964, Section 3(1)(a) & (b) read with sub-
section (4) section 35 of the 1ncone Tax Act, 1962-Wen a
fresh notice of demand is necessary, expl ained.

HEADNOTE

In Income Tax Officer, Kolar Circle and Anr. v. Seghu
Buchi ah Setty. 52 I.T.R 538, this Court held that the
recovery proceedi ngs initiated against t he assessee-
respondent on the basis of the original denand notice were
had as it was of the view that the ampunt of tax assessed
when reduced as a result of the appellate orders a fresh
demand notice had to be served on the respondent before he
could be treated as a defaulter. To get over the
difficulties in the collection of income tax and other
direct taxes created by the decision in Seghu Chetty’' s case,
the Taxation Laws (Continuation and Validation of ‘Recovery
Proceedi ngs) Act, 1964 was passed with retrospective effect
by an express provision in section 5.

The property belonging to two brothers, the certificate
debtors in C A 1575(NT) 71 and C. A 1965 (NT) ~of 1963
respectively were purchased by Ms Jurdi ne Henderson (Ltd.)
on September 20, 1954, i.e. after service of notices under
section 7 of the Bengal Public Denands Recovery Act, 1913.
The objections raised by the certificate debtors were
rejected and the property cane to be sold. In both cases the
Conpany received a notice on August 6, 1956 fixing a date
for settling the terns of the sale proclamation in respect
of the respective one half share of each of the two
Certificate-debtors. Immediately thereafter the respondent-
conpany made an application in each of the two cases that it
had purchased the property being unaware of the pendency of
any Certificate case against any of its vendors for
realization of inconetax dues and that the Conpany was the
owner of the property and it was not liable to be sold as
that of the Certificate-debtor. The Certificate Oficer
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rej ected the objection holding that the purchase having been
nmade after service of notice under section 7 of the Benga
Act on the Certificate-debtor, was void as against any claim
enforceable in execution of the Certificate and hence the
Conpany had no right to object to the sale. The Conpany went
up in appeal before the Conm ssioner and succeeded in both
the cases. Two revisions were filed before the Board of
Revenue which were allowed. The respondent-conpany then
noved the Hi gh Court under Article 227 of the Constitution.
The petition giving rise to Civil Appeal No. 1575 was
al l owed. The other petition giving rise to C.A 1965 of 1971
was di sm ssed by the same Bench
556

Two questions, nanely (a) the locus standi of the
pur chaser - Conpany to prefer a claimobjecting to the sale of
the property and (b) the effect of section 3(1)(a) and (b)
of the ValidationAct, 1964 read with Section 35(4) of the
I ncome Tax Act, 1962 arose for decision in these appeals.

Al l owi ngC. A 1575/ 71 and dism ssing C. A 1965/71 (both
by certificates) the Court.
N

HELD: 1. The Conpany as-a purchaser of the property of
the certificate debtors had |ocus standi to prefer the
claim The conpany preferred a claimobjecting to the sale
of property on the ground that it was not |iable to be sold
as it had purchased  the property fromthe two certificate
debtors. In the Bengal Public Denmands - Recovery Act, 1913,
there is no express' provision enabling a person other than
the Certificate debtor claimng an interest in the property
to be sold to file any objection. He, of  course, under
section 22 can take recourse to the said provision by filing
an application to set aside the sale of inmmovable property
on deposit of the ampunts provided therein. But the rules in
Schedul e Il under section 38 have the effect as if enacted
in the body of the Act. In Schedule 1l is to be found rule
39 which is very nmuch like rule 58 of Order 21 of the Code
of Civil Procedure, 1908. [561 F-Q@

(a) It was open to it to show under rule 40 that at the
date of the service of notice wunder section 7 it had sone
interest in the property in dispute. If the notice served at
the beginning of the two Certificate cases under section 7
on the two Certificate-debtors was not a valid notice in the
sense that in one case on the reduction of the anmpunt of the
Certificate it becane necessary to give a fresh notice and
in the other without a fresh demand noti ce under the Lncome-
tax Act for the enhanced anount, the Certificate case could
not proceed, then the Conpany had validly purchased the
property and its purchase was not void. The property
purchased by it could not then be sold for realization of
the incone-tax dues against the two brothers. If, however,
no fresh notice was necessary to be served in either of the
two cases then it is plain that the Conpany’s purchase was
void as against the claimenforceable in execution of the
Certificate. [561 H, 562 A-(C

(b) It is clear fromsections 7, 8 9 and 10 of the
Bengal Public Demands Recovery Act, 1913, that if the
Certificate is nodified or varied by the certificate officer
under Section 10, while disposing of the petition of
objection filed by the Certificate-debtor under section 9,
then the Certificate case proceeds further wi thout a fresh
noti ce under section 7.[561 D E]

In the instant case, the anmnount was not reduced on the
objection of the Certificate-debtor but it was reduced on
recei pt of the information fromthe Incone Tax Officer. [561

El
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2. The transfer was void against the Certificate clainms
in both cases under section 8(a) of the Bengal Public
Demands Recovery Act, 1913. In both the cases notices under
section 7 of the Bengal Act had been served upon the
Certificate debtor before the property in question was
transferred by themto the conpany. In neither of the two
cases did the certificate proceedi ng becane invalid, in one
case by reduction of the demand and in the other by an
enhancenent, since clause (c) of section 3(1) of the
Validation Act «clearly and expressly provides that no
proceedings in relation to Government dues
557

shall be invalid nerely because no fresh notice was
served upon the assessee, after the dues were enhanced or
reduced in any appeal or proceeding. [566 E-F]

Ram Swarup Cupta v. Behari Lal Bal deo Prasad and Os.,
95 |.T.R 339; D stinguished.

3.7 (a) On a plain reading of clause (a) of section 3 of
the Validation Act, it 1is clear that the intention of the
Legislature is not to allow the nullification of the
proceedi ngs which were “initiated  for recovery of the
original demand. On the basis of another notice of demand
for the -enhanced anobunt “two courses are open to the
department (i) to -initiate another proceedings for the
recovery of the anbunt by which the 'dues are enhanced
treating it as a separate demand or (2) to cancel the first
proceedings and start a fresh one for the recovery of the
entire amount including the enhanced one. In the latter
case, the first proceedings started for the recovery of the
original anount will- | ose its force and the fresh
proceedi ngs will have to proceed de novo. But in the fornmer,
the proceedings are not affected at all. [564 E- G

3. (b) The argunent that the effect of sub-section (4)
of section 35 of the Income Tax Act has not been done away
with by clause (a) of section 3 of the Validation Act, 1964
is not correct. Firstly on a correct interpretation of sub-
section (4) of section 35 it would be noticed that though
the expression used is "the sumpayabl e" but in the context
it would nean only the "extra enhanced sum payabl e" and not
the whole of the enhanced anount. The expression "sum
payabl e" had to be used in sub section (4) because that sub
section was also providing for a contingency where by the
rectification order the anmount of refund was reduced. |In
such a case the expression "the sum payabl e" woul d obvi ously
nmean the difference between the anpbunt refunded and the
reduced amount which was liable to be refunded. Secondly,
even if it were to be held that in the case of enhancenent
the expression "the sum payable” in sub section (4) neans
the whole of the enhanced anpbunt by a rule of harnonious
construction it has got to be held that in view of section
3(1)(a) of the Validation Act even in the case of a
rectification a notice of denmand is to be served nowonly in
respect of the amount by which the Government dues are
enhanced. [565 B-E]

4. Sub clause (i) of clause (b) of sub section (1) of
section 3 of the Validation Act clearly provides that it is
not necessary for the Taxing Authority to serve upon the
assessee a fresh notice of demand. The only thing which he
is required to do that he has to give intimation of the fact
of such deduction to the assessee and to the Tax Recovery
of ficer. The purpose of giving intimtion to the assessee is
to bring it to his pointed know edge that the denmand agai nst
hi m has been reduced, although by other nethods al so such as
by service of a copy of the Appellate Oder or the
revi sional order being served on himhe may be nade aware of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

that. The intimation to the Tax Recovery Oficer is
essential as without that intimation from the Taxing
Aut hority he cannot reduce the amount of the Certificate
debt in the proceedi ngs al ready commenced. [565 E-H]

(a) The viewof the High Court that the provision
contai ned in subclause (ii) of clause (b) of section 3(1) of
the Validation Act is nmandatory and in absence of a fornal
intimation to the assessee and to the Tax Recovery O ficer
as required by the said provision the proceedings initially
started could not be continued under sub-clause (iii), is
not sustainable in law. [565 H 566 A
558

(b) On the facts of the case in C. A 1575(NT)/71, the
requi renment of sub-clause (ii) stood fulfilled and not hing
further had to be done in the matter by the Taxing
Aut hority. That being so the proceedings initiated on the
basis of the notice of demand served upon the assessee
before the reductionof the anpbunt in appeal could be
continued 'in relation to the amobunt so reduced from the
stage at ' which such proceedings stood imediately before
such di sposal -as provided for in sub-clause (iii). [566 C D

JUDGVENT:

ClVIL APPELLATE / JURI SDI CTION: Civil Appeal Nos. 1575
and 1965 of 1971.

Fromthe Judgnment and Order dated 12-1-1968 of the
Cal cutta High Court in Cvil Rule No. 2523 and 2527 of 1960.

V. S. Desai, S. P. Nayar and Mss A Subhashini for the
Appel | ant .

S. T. Desai, J. Ranmanurthi and D. N ~Gupta for the
Respondent s and Vi ce-Versa.

The Judgnent of the Court was delivered by

UNTWALI A, J.-These two appeals one by the Union of
India and the other by Ms Jardine Henderson Ltd. are by
certificate granted by the Calcutta Hgh Court. Since the
facts in both the cases are very nuch simlar involving the
interpretation of the various clauses of section 3(1) of The
Taxation Laws (Continuation and Validation of Recovery
Proceedi ngs) Act, 1964, hereinafter referred to as the
Val i dation Act, the two appeal s have been heard toget her and
are being disposed of by this judgnent.

There were two brothers naned Basanta Kumar Daw,
respondent no. 2 in GCvil Appeal No. 1575 of 1971 and
Hari dhan Daw, respondent no. 2 in Cvil Appeal No. 1965 of
1971. The facts of G vil Appeal No. 1575 of 1971 are these:
For realization of arrears of income-tax dues the
Certificate Oficer of 24 Parganas forwarded to the
Collector a Certificate in accordance with Section 46(2) of
the Indian |Incone-tax Act, 1922 specifying the anpunt of
arrears due fromrespondent no. 2. Thereupon a Certificate
case was started against him (Basanta Kumar Daw) under the
Bengal Public Demands Recovery Act, 1913, hereinafter called
the Bengal Act, by the Certificate Oficer acting as a
Col l ector. Notice under section 7 was served on the
Certificate-debtor on 31-10-1949. Basanta Kumar Daw entered
appearance and filed an objection under section 9 of the
Bengal Act. This objection was rejected by the Certificate
Oficer by his Order dated March 8, 1951. On April 2, 1951
the Certificate-debtor made an application for review of the
sai d order dated 8-3-1951 stating therein, inter alia that
the appeal preferred by himbefore the I nconme-tax Appellate
Tri bunal had been allowed in part and sone paynents al so had
559
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been made since then; the Certificate case, therefore, could
not proceed for the recovery of the sum of Rs. 36,874.10
annas, the original anmount nentioned in the Certificate. The
Certificate OFficer declined to review his previous order
and rejected the review petition. But he made certain
enquiries from the Income-tax O ficer whether the amount of
the Certificate had to be reduced. The Income-tax Oficer
informed him that the Tribunal had reduced the demand on
appeal on 13-9-1950 and after adjustnent of the previous
paynments made by the Certificate-debtor the revised demand
stood at Rs. 19,001.3 annas only. Thereupon the Certificate
Oficer anended the Certificate on the basis of the
information received fromthe Inconme-tax O ficer and reduced
the demand. On July 18, 1956 he directed the issue of sale
noti ce under Rule 46(2) framed under the Bengal Act in
respect of the half ~share of Basanta Kumar Daw (the other
hal f bel onging to his brother Haridhan Daw) in prem ses nos.
201 to 205/1, Ad China Bazar Street, Calcutta.

Now a few facts of the other appeal being Cvil Appea
No. 1965 ' of 1971 nay be stated. The Incone-tax officer sent
a requisition-to the Certificate officer of 24 Parganas for
the recovery of a sum of ~Rs. 59,541.15 annas agai nst
Hari dhan Daw, respondent no: 2 in this appeal. A Certificate
case was started. A'notice under section 7 of the Bengal Act
was served on the Certificate-debtor on January 30, 1951. He
also filed a petition of objection under section 9. But the
Certificate Oficer by his order dated January 13, 1954
rejected the objection filed by the Certificate-debtor under
the Bengal Act. A ‘review application was also rejected in
this case on January 27, 1954. On March 2, 1954, the Incorme-
tax Oficer informed the Certificate Oficer that the
original demand of Rs. 59,541.15 annas had been enhanced to
Rs. 59,604.7 annas under section 35 of the |Income-tax Act
and requested himto realize the enhanced amount. The order
under section 35 was passed on - March 2, 1953. The
Certificate Oficer t her eupon i nforned the Income-tax
Oficer that the Bengal Act did  not provide for enhancing
the demand of the existing Certificate and asked himto file
a separate Certificate for the additional amount. He,
however, <continued the Certificate proceedings for the
recovery of the original anmpunt.

M's. Jardi ne Henderson Ltd., respondent in Civil Appea
No. 1575 of 1971 and appellant in Cvil Appeal No. 1965 of
1971 purchased the whole of the premises in question on
Septenber 20, 1954 for a total sum of- Rs.  3,00,100/-
purchasi ng one half of the undivided share fromeach of the
two brothers.
560

In both the cases the Conpany received a  notice on
August 6, 1956 fixing a date for settling the terns of the
sal e proclamations in respect of the respectiveione half
share of each of the two Certificate-debtors. Imediately
thereafter the respondent-conpany made an application in
each of the two cases that it had purchased the property
bei ng unaware of the pendency of any Certificate case
against any of its vendors for realization of incone-tax
dues and that the Conpany was the owner of the property and
it was not liable to be sold as that of the Certificate-
debtor. The Certificate Oficer rejected the objection
hol di ng that the purchase having been nade after service of
noti ce under section 7 of the Bengal Act on the Certificate-
debtor, was void as against any claim enforceable in
execution of the Certificate and hence the Conpany had no
right to object to the sale. The Conmpany went up in appea
bef ore the Conmi ssioner and succeeded in both the cases. Two
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revisions were filed before the Board of Revenue which were
al l owed. The respondent-conpany then noved the High Court
under Article 227 of the Constitution. The petition giving
rise to Civil Appeal No. 1575 was allowed and hence the
Union of India has cone up in appeal. The other petition
giving rise to Cvil Appeal No. 1965 of 1971 was di sm ssed
by the same Bench and the Conpany has, therefore, cone up in
appeal

The Validation Act was not there when the orders were
passed either by the Commissioner or the Board of Revenue.
But in the High Court as also here the main controversy
between the parties was the effect of the Validation Act on
the two Certificate proceedings.

M. V. S. Desai, appearing for the Union of India, in
the first instance submitted that the order reducing the
amount of the Certificate in Cvil Appeal No. 1575 was an
order under section 10 of the Bengal Act. Hence the notice
served under section7 on the Certificate-debtor continued
to have its effect in spite of the reduction of the anopunt
and no fresh notice wunder section. 7 was necessary to be
served. In agreenment with the H'gh Court we have no
difficulty in rejecting this argument.

We may first read some of the relevant provisions of
the Bengal Act. Section 7 reads as foll ows: -

"When a /certificate has been filed in the office

of a Certificate-officer under section 4 or section 6,

he shall cause to be served upon the certificate-

debtor, in the prescribed manner, a notice in the
prescribed formand a copy of the certificate.”
561
The effect of service of notice of certificate is provided
in section 8 which provides :-
"Fromand after the service of  notice of any
certificate under section 7 upon a certificate-debtor-
(a) any private transfer or delivery of any of
his i movable property situated in the
district in which(the certificate i's filed,
or of any interest in any such ‘property,
shall be void against any clai menforceable
in execution of the certificate:™
Under Section 9 the Certificate-debtor may file a petition

of objection denying his liability in whole or in part.
Under section 10 it is provided:-
"The Certificate-officer in whose office the

original certificate is filed shall hear the petition
take evidence (if necessary), and determine whether the
certificate-debtor is Iliable for the whole or any part
of the amount for which the certificate was signed; and
may set aside, nodify or vary the certificate
accordingly :"

On reading the provisions aforesaid it is clear that if
the Certificate is nodified or varied by the Certificate
O ficer under section 10 while disposing of the petition of
objection filed by the certificate-debtor under section 9,
then the Certificate case proceeds further w thout a fresh
notice under section 7. But in the instant case the anmount
was not reduced on the objection of the Certificate-debtor
but it was reduced on receipt of the information fromthe
I ncome-tax O ficer.

In the Bengal Act itself there is no express provision
enabling a person other than the Certificate-debtor claimng
an interest in the property to be sold to file any
obj ection. He, of course, under section 22 can take recourse
to the said provision by filing an application to set aside
the sale of inmovable property on deposit of the amounts




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

provided therein. But the rules in Schedule Il under section
38 have the effect as if enacted in the body of the Act. In
Schedule Il is to be found rule 39 which is very nuch |ike

rule 58 of Order 21 of the Code of Civil Procedure, 1908.
The Conpany preferred a claimobjecting to the sale of
property on the ground that it was not liable to sale as it
had purchased the property fromthe two Certificate-debtors.
It was, therefore, not quite accurate to say that the
Conpany had no locus standi to prefer the claim It was open
to it to show under rule 40 that at the date of the service
of notice wunder section 7 it had sone interest in the
property in dispute. If the notice served at the begi nning
562

of the two Certificate cases under section 7 on the two
Certificate debtors was not a valid notice in the sense that
in one case on the reduction of the amunt of the
Certificate it becane necessary to give a fresh notice and
in the other without a fresh demand notice under the | ncone-
tax Act for the enhanced anount, the Certificate case could
not proceed, then the Conpany had validly purchased the
property —and its purchase was not void. The property
purchased by it could not then be sold for realization of
the inconme-tax dues against the two brothers. If, however,
no fresh notice was necessary to be served in either of the
two cases then it/ is plain that the Conpany’s purchase was
void as against the claimenforceable  in execution of the
Certificate. The answer in both the cases has got to be
given with reference to the Validation Act and no other
poi nt of any consequence was argued or could be pressed with
any success in either of the two appeals.

In Income-tax O ficer, Kolar GCrcle, and  another v.
Seghu Buchiah Setty(1) best Judgnent assessments . had been
made for the assessnent years 1953-54 and 1954-55. A notice
of demand for each of the two years was served upon the
assessee under section 29 of the Incone-tax Act, 1922. The
assessee preferred appeals. I'n the neantinme for non-paynent
tax he was treated as a defaulter and a Certificate was
forwarded to the Collector under section 46(2). Thereafter
the tax payabl e by the assessee was substantially reduced in
appeal . The Incone-tax Oficer informed the assessee of the
reduced tax liability and called upon himto pay the reduced
amount. No fresh notice of demand was issued under section
29. Pending further appeals to the Appellate Tribunal the
assessee wanted the Certificate proceedings to be stayed and
on his request being rejected he noved the H gh Court under
Article 226 of the Constitution. The High Court held that
the department was not entitled to treat the respondent as a
defaulter in the absence of a fresh notice of demand and
guashed the recovery proceedings. On appeal to this Court
the mpjority view expressed was that the anount ~of tax
assessed being reduced as a result of the orders of the
Appel | ate Assistant Commi ssioner, a fresh denand notice had
to be served on the respondent before he could be treated as
a defaulter. The recovery proceedings initiated agai nst him
on the basis of the original demand notice were therefore
rightly quashed by the H gh Court.

The Statenent of bjects and Reasons which led to the
i ntroduction and passing of the Validation Act would show
that it was to get over the difficulties in the collection
of incone-tax and other direct taxes created by the Supreme
Court decision in Seghu Buchiah Setty's case
563
(supra) that t he Val i dati on Act was passed with
retrospective effect. The interpretation of this Act falls
for our consideration for the first time in this Court.
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This is an Act "to provide for the continuation and
val i dation of proceedings in relation to Governnent dues and

for matters connected therewith." |In the Schedul e appended
to the Act are enumerated various tax statutes including the
Income-tax Act. "Taxing Authority"™ has been defined in

clause (d) of section 2 and clause (e) defines "Tax Recovery
Oficer" to nmean an officer to whoma certificate for the
recovery of arrears of Governnent dues nay be issued under
this Act. Section 3 wthout the proviso nmay be read as a
whol e: -

"Conti nuation and val i dation of certain

pr oceedi ngs. -

(1) Where any notice of demand in respect of any

CGovernment dues is served upon an assessee by a Taxing

Aut hority under any scheduled Act, and any appeal or

other proceeding is filed or taken in respect such

CGover nment dues, then, -

(a) where such ~Governnent dues are enhanced in such
appeal or- proceeding, the Taxing Authority shal
serve upon the assessee another notice of demand
onlyin respect of the ‘~anbunt by which such
CGovernment dues are enhanced and any proceedi ngs
in relationto such Governnent dues as are covered
by the notice or notices of demand served upon him
before the disposal of such appeal or proceeding
may, without the service of any fresh notice of
denmand, be continued fromthe stage at whi ch such
pr oceedi ngs st ood i medi ately bef ore such
di sposal

(b) where such Governnent dues are reduced in such
appeal or proceeding-

(i) it shall not be necessary for the Taxing
Authority to serve upon the assessee a fresh
noti ce of denand;

(ii) the Taxing Authority shall give intimation of
the act of such reduction to the assessee,
and where a certificate has been issued to
the Tax Recovery O ficer for the recovery of
such anount, also to that officer

564

(iii)any proceedings initiated on the basis of the
notice or notices of demand served upon the
assessee before the disposal of such appeal
or proceeding may be continued in relation to
the anmobunt so reduced from the stage at which
such proceedings stood inmediately before
such di sposal

(c) no proceedings in relation to such Governnent. dues
(including the inposition of penalty or charging
of interest) shall be invalid by reason only that
no fresh notice of denmand was served “upon the
assessee after the disposal of such appeal or
proceedi ng or that such CGovernnent dues have been
enhanced or reduced in such appeal or proceeding

The Act was nmade retrospective by an express provision in
section 5.

Clause (a) deals with the case of an enhancenent of
CGovernment dues and provides that the proceedings initiated
may be continued from the stage at which such proceedi ngs
stood imedi ately before the disposal of the appeal or
proceedings in which the enhancemrent was nade. Another
notice of demand is required to be served in respect of the
anmount by which the dues are enhanced. On a plain reading of
clause (a) of section 3 it 1is clear that the intention of
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the legislature is not to allow the nullification of the
proceedi ngs which were initiated for recovery of the
original demand. On the basis of another notice of demand
for the enhanced anount, two courses are open to the
departrment-(1) to initiate another proceeding for the
recovery of the anbunt by which the dues are enhanced
treating it as a separate demand or (2) to cancel the first
proceedings and start a fresh one for the recovery of the
entire amount including the enhanced one. In the latter case
the first proceedings started for the recovery of the

original ampbunt will lose its force and the fresh proceedi ng
will have to proceed de novo. But in the former the first
proceedings are not affected at all. |In Cvil Appeal No.

1965 of 1971 this is exactly the view taken by the High
Court and in our opinion rightly.

M. S. T. Desai appearing for the Conpany subnmitted
that where the ampunt was enhanced in appeal or revision
there was no express  provisionin the Incone-tax Act for
service of afresh or another notice of demand for the
addi tional amunt. But if the amount was enhanced under the
power of rectification under section 35 then sub-section (4)
thereof requires:-

565
"Where any such rectification has the effect of
enhancing the ' assessnment or reducing a refund the

I ncome-tax O ficer shall serve on the assessee a notice

of demand in the prescribed form specifying the sum

payabl e, and ‘'such notice of demand shall be deened to
be i ssued wunder section 29, and the provisions of this

Act shall apply accordingly.”

The effect of this sub-section, according to the counsel

has not been done away with by clause (a) of section 3 of
the Validation Act. W reject this argunent as bei ng unsound
and for two reasons. Firstly, on acorrect interpretation of
sub-section (4) of section 35.it would be noticed that
though the expression used is "the sum payable” but in the
context it would mean only the "extra enhanced sum payabl e"
and not the whole of the enhanced anbunt. The expression
"sum payabl e" had to be used in sub-section (4) because that
sub-section was also providing for a  contingency where by
the rectification order the anount of refund was reduced. In
such a case the expression "the sum payable" woul d obvi ously
nmean the difference between the anpbunt refunded and the

reduced ampunt which was |iable to be refunded. The second
reason is that even if it were to be held that in the case
of enhancenent the expression "the sum payable" in sub-

section (4) neans the whole of the enhanced anpunt by a rule
of harmonious construction it has got to be held that in
view of section 3(1) (a) of the Validation Act even- in the
case of a rectification a notice of demand is to be served
now only in respect of the amount by which the Governnent
dues are enhanced.

Now coming to the case of reduction dealt wth in
cl ause (b) of sub-section (1) of section 3 of the Validation
Act it would be seen that sub-clause (i) clearly provides
that it is not necessary for the Taxing Authority to serve
upon the assessee a fresh notice of demand. The only thing
which he is required to do is that he has to give intimation
of the fact of such deduction to the assessee and to the Tax
Recovery Officer. The purpose of giving intimation to the
assessee is to bring it to his pointed know edge that the
denmand agai nst himhas been reduced, although by other
net hods al so such as by service of a copy of the Appellate
Order or the revisional order being served on himhe nmay be
made aware of that. The intimation to the Tax Recovery
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Oficer is essential as wthout that intimation from the
Taxing Authority he cannot reduce the anount of the
Certificate debt in the proceedings already comenced. The
H gh Court has taken the view that the provision contained
in sub-clause (ii) of clause (b) of section 3(1) of the
Validation Act is mandatory and in absence of a forma
inti ma-

566

tion to the assessee and to the Tax Recovery Oficer as
required by the said provision the proceedings initially
started could not be continued under sub-clause (iii). In
our opinion the view of the Hi gh Court is not sustainable in
law. On the facts of this case the assessee hinself in his
review application had clearly nentioned that the demand
agai nst him stood reduced i n appeal. He also clained that he
had made certain paynents. Al'though the Tax Recovery O ficer
rejected his review petition, as, probably, he had no power
of review, he took the precautionary neasure of making
inquiry from the Taxing Authority. Thereupon the Taxing
Authority gave himthe information and the anount of the
Certificate debt was substantially reduced. W, therefore,
hold that on the facts of this case the requirenment of sub-
clause (ii) stood fulfilled and nothing further had to be
done in the matter ~ by the Taxing Authority. That being so
the proceedings initiated on the basis of the notice of
denmand served upon the assessee before the reduction of the
amount in appeal could be continued” in relation to the
amount so reduced from the stage at which such proceedi ngs
stood imredi ately before such disposal as provided for in
sub-clause (iii).

Clause (c) of section 3(1) of the Validation Act is
also inmportant and it clearly and expressly provides that no
proceedings in relation to Governnent dues shall be invalid
nmerely because no fresh notice of demand was served upon the
assessee after the dues were enhanced or reduced in any

appeal or proceeding. It is, therefore, plain that in
neither of the two cases did the Certificate proceeding
becorme invalid, 1in one case by reduction of the denand and
in the other by an enhancenent. I'n both the cases notices

under section 7 of the Bengal Act had been served upon the
Certificate-debtors before the property in question was
transferred by them to the Conpany. The transfer was,
therefore, void against the Certificate clains in both the
cases under section 8(a) of the Bengal Act.

M. S. T. Desai called our attention to the decision of
the Al'l ahabad Hi gh Court in Ram Swarup Gupta v. Behari La
Bal deo Prasad and others.(1). That case is, however, clearly
di stingui shable as in that the property was sold in
Certificate proceedings started for the realization of the
original amobunt even after the anmount had been reduced in
appeal. It is obvious that that sale was illegal and invalid
as rightly held by the H gh Court because after reduction
the demand had to be reduced on intimtion by the Taxing
Authority and the property could not be sold for the
original anmount.
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For the reasons stated above, Civil Appeal No. 1575 of
1971 is allowed wth costs payable by the respondent-
conpany, the Judgment and Order of the Hi gh Court are set
aside and it is directed that the Certificate case shal
proceed to disposal in accordance with |aw as expeditiously
as possible. Civil Appeal No. 1965 of 1971 is dism ssed but
we nmake no order as to costs in this appeal
V. D. K C. A. No. 1965/71 dism ssed.

C. A No. 1965/71
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