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Arbitration-Contract to supply goods between an Indian Firm
and a Foreign Firm--Arbitration clause to refer disputes to
a foreign Tribunal--The foreign Firmrefers the dispute to a
foreign Tribunal-- The Indian Firmfiles a suit in the Hgh
Court-Cancellation of the Contract-lnjunction to restrain
the other party fromproceeding with arbitration-Petition in
the Hi gh Court to stay suit-power of court to entertain the
Suit-Exercise of discretion-Arbitration Act, 1940 (X of
1940) s. 34.

HEADNOTE

The appellants are a firmcarrying on business in-the United
States of America. The respondents are an Indian Firm

These two firnms entered into a contract in witing by which
t he appel lant agreed to buy certain goods from the
respondents. An arbitration clause in the contract provided
that disputes arising out of the contract are to be settled
by arbitration in New York according to the rules of the
Anmerican Arbitration Association. Disputes having arisen
the appel | ant s referred them to arbitration. The
respondents thereupon filed a suit on the Original side of
the Calcutta H gh Court for the cancellation of the contract
and for the issue of a perpetual injunction restraining the
appel l ants fromtaking steps in purported enforcenent of the
contract. The appellants then filed a petition before the
sanme High Court for the stay of that suit under s. 34 of the
Arbitration Act, 1940. This petition was heard by a Single
Judge who held that the remedy of the party aggrieved by
manner in which the proceedi ngs are conducted by foreign
Tri bunal was to contest the proceedings according to the |aw
applicable to the tribunal and that the respondents have not
shown sufficient reasons for not granting stay. In appea

under the Letters Patent the order was set aside and the
appel | ants appeal ed with special |eave.

The main question before this Court was whether the Court of
first instance has or has not exercised its discretion
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properly in granting stay.

Held, that a clause in a conrercial contract between ner-
chants residing in different countries to go to arbitration
is

20

an integral part of the contract on the faith of which the
contract is entered into, but that does not preclude the
court having territorial jurisdiction from entertaining a
suit at the instance of one of the parties to the contract
even in breach of the covenant. The court ordinarily
requires the parties to resort for resolving disputes
arising under a contract to the tribunal contenplated by
them at the tine of the contract. The court may in such
cases refuse its assistance in a proper case when the party
seeking it is without sufficient reason resiling from the

bar gai n. It is for thecourt having regard to all the
circunmstances to arrive at a conclusion whether sufficient
reasons are made out for refusing to grant stay. Vet her

the circunmstances in a given case nmake out sufficient
reasons. for refusing to stay a suit is essentially a
guestion of fact.

In the present case all the evidence of the parties was in
I ndi a, and the current ~restrictions inposed by t he
CGovernment of Indiaon the availability of foreign exchange,
made it inpossible for the respondents to carry their
witnesses to New York for exam nation before the arbitrator
The proceeding before the arbitrator would in effect be ex
parte. The Hi gh Court was therefore right in its
concl usi on, on a review of the bal ance of conveni ence, that
stay shoul d not be granted.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON:. - Civil Appeal No. 493 of 1960.
Appeal by special l|eave fromthe judgment and order dated
April 29,1959, of the Calcutta Hi gh Court in Appeal from
Oiginal Order No. 177 of 1958.
S. T. Desai, D N Mikherjee and B. N Giosh, for the
appel | ant s.
C. K Daphtary, Solicitor Ceneral of India, S. K_-Kapur and
P. C Chatterjee, for the respondent.
1962. Decenber 12. The judgnent of the Court was
del i vered by
SHAH, J. - The appellants are a firmcarrying on business as
inmporters in the name and style of "M
21
Col odetz & Conpany" at 120, Wall Street, New York in_the
United States of Anmerica. The respondents are a  firm
carryi ng on business, anong others as exporters of manganese
ore and their principal office of business is at < Bentinck
Street in the town of Calcutta. By a contract in witing
dated July 5, 1955 the respondents agreed to sell and the
appel l ants agreed to buy 25,000 tons of manganese ore on-the
termns and conditions set out therein. The contract
contained the following arbitration clause
"Arbitration : Any dispute arising out of the
contract is to be settled by arbitration in
New York according to the rules of t he
American Arbitration Association.”
Bet ween Septenber 1956 and August 1957 the respondents
supplied 5478 tons of nanganese ore. Disputes having arisen
between the parties about the liability of the respondents
to ship the balance of the goods not delivered, the
appel l ants referred them on or about January 15, 1958 to the
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arbitration of the Anerican Arbitration Association and
clainmed conpensation on the plea that the respondents had
unl awful Iy made default in shipping the bal ance of the goods
agreed to be sold. On February 2, 1958 the respondents
conmmenced an action on the original side of the H gh Court
of Calcutta claimng a decree that the witten contract
dated July 5, 1955 be adjudged void and delivered up and
cancel l ed, that a perpetual injunction be issued restraining
the appellants, their servants and agents fromtaking steps
in purported enforcenment of the said contract and that a
declaration (if necessary) be made that the said contract
stands discharged and that the parties have no rights and
obligations thereunder. It was the case of the respondents
that the appellants had accepted manganese ore shipped till
August 1957 in full satisfaction of their liability and that
the contract was di scharged and the rights and liabilities
22

of the parties thereunder canme to an end. In the
alternative the respondents pleaded that the appellants had
repudi ated “the contract or had conmitted breaches thereof
and on that account al so the contract stood discharged or
had become void or voidable at their option and that they
had avoided the sanme. In the further alternative they
pl eaded that the contract had becone inpossible of further
performance and that the sane stood frustrated or di scharged
and they were exenpted fromfurther performance thereof.
The appellants thereupon petitioned the H gh Court of
Calcutta for an order that the proceedings in suit No. 194
of 1958 commenced by the respondents be stayed by an order
under s. 34 of the Arbitration Act X of 1940. and that an
injunction be issued restraining the respondents, their
agents and servants from proceeding with the hearing of the
Suit. Ray, J, who heard the petition held that to the
agreement to subnmit the disputes to arbitration to a foreign
arbitral body s. 34 of the lndian Arbitration Act, 1940,
applied that the remedy of the party aggrieved by the nanner
in which the proceedi ngs are conducted, or by the award was
to contest the arbitration proceeding and the award in the
foreign tribunal, according to the | aw applicable thereto,
and that there was no sufficient reason for not staying the
action filed in breach of the agreement to refer the
di sputes arising wunder the contract to —arbitration. In
appeal under the Letters Patent against the order, the H gh
Court held that the Court of first instance had not
exercised its discretion properly for it had failed to take
into consideration certain inportant circunstances -emerging
fromthe evidence, viz. that all the evidence regarding the
contract and the disputes was in India, that there were on
account of the restrictions inposed by the Governnment of
India special difficulties in securing foreign exchange for
produci ng evidence before a foreign arbitration “tribunal
that it would be inpossible for the respondents to 'produce
their evidence and there-

23

fore the foreign arbitration tribunal "would Dot be a safe
and convenient forumfor a just and proper decision of the
di sputes between the parties." The I|earned judges also
observed that it was conceded by the Advocate Cenera
appearing on behal f of the appellants that the entire natter
woul d be governed by the Indian laws, the Indian Arbitration
Act and the Indian Contract Act and on that account also the
di scretion of the Court to refuse to stay the suit should be
exerci sed. The High Court accordingly reversed the judgnent
of Ray, J., and vacated the order passed by him Agai nst
that order, with special |eave, this appeal is preferred.
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We will assune for the purpose of this appeal that s. 34 of
the Arbitration Act, 1940 invests a Court in India wth
authority to stay a | egal proceeding comenced by a party to
an arbitration agreenent against any other party thereto in
respect of any matter agreed to be referred, even when the
agreement is to submit it to a foreign arbitration tribunal
Were a party to an arbitration agreenent comences an
action for determnation of a matter agreed to be referred
under an arbitration agreenment the Court normally favours
stay of the action leaving the plaintiff to resort to the
tribunal chosen by the parties for adjudication. The Court
in such a case is unwilling to countenance, unless there are
sufficient reasons, breach of the solenmm obligation to seek
resort to the tribunal selected by him if the other party
thereto still remains ready and willing to do all things
necessary for the proper conduct of the arbitration This
rule applies to arbitrations by tribunals, foreign as well
as donestic. The power enunciated by s. 34 of the
Arbitration Act is inherent “inthe Court : the Court
i nsists, “unless sufficient reason to the contrary is nmade
out, upon_conpelling the parties to abide by the entire
bargain, for not to do so wuld be to allow a party to the
contract to approbate and reprobate, and this consideration
may

24

be stronger in cases where there is an-agreenment to submt
the dispute arising under the contract to a foreign arbitra
tribunal. A clause in a comercial transaction between
mer chant s residing in different” countries to go to
arbitration is an integral part of the transaction, on the
faith of which the contract is entered into, but that does
not preclude the Court having territorial jurisdiction from
entertaining a suit at the instance of one of the parties to

t he contract, even in breach of the covenant for
arbitration. The Court rmay in such a case refuse its
assistance in a proper case, when the party seeking it is
wi thout sufficient reason resiling fromthe bargain. When

the Court refuses to stay the suit it declines to hold a
party to his bargain, because of special reasons which make
it inequitable to do so. The Court ordinarily requires the
parties to resort for resolving disputes arising under a
contract to the tribunal contenplated by themat the time
of’ the contract. That is not because the Court regards
itself bound to abdicate its jurisdiction in respect  of
disputes wthin its cognizance, it nerely seeksto pronote
the sanctity of contracts, and for that purpose stays the
Suit. The jurisdiction of the Court to try the suit remains
undi sputed : but the discretion of the Court i's on grounds
of equity interposed. The Court is therefore not obliged to
grant stay nerely because the parties have even ~under a
commercial contract agreed to submit their dispute in a
matter to an arbitration tribunal in a foreign country. It
is for the Court, having regard to all the circunstances, to
arrive at a conclusion whether sufficient reasons are rmade
out for refusing to grant stay. Wether the circunstances
in a given case make out sufficient reasons for refusing to
stay a suit is essentially a question of fact.

In the present case the circunstances, in our judgnent, are
somewhat peculi ar. The appellants in their petition for
stay averred that the petition was bona fide, and was filed
at the earliest possible

25
opportunity, that the appellants were ready and willing to
do all things necessary for the proper conduct of the

arbitration proceeding and there was no sufficient reason
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why the matters in respect of which the suit had been filed
could not be referred to arbitration in accordance with the
arbitration agreement. The respondents by their counter-
affidavit contended that the entire evidence regarding the
subject-matter of the suit and all the wtnesses in
connection therewith were in India and that no part of the
evidence regarding any of the aforesaid matters was in New
York. They also submtted that the proper |aw applicable to
the contract dated July 5, 1955 was the Indian |aw and that
the Indian |aw of Contracts would govern the rights and
obligations of the parties. They also contended that the
suit raised difficult questions of |law applicable to the
contract, and on that account also they should not be
required to submt the dispute to adjudication by [|ay-nmen.
It was al so subnitted that the arbitration clause even if it
was binding on the respondents firmcontenplated a foreign
arbitration i.e. the arbitration was to be held in New York
and any award, that might be made would be a foreign award,
the arbitrators not being subject to the control of the
Courts inIndia and therefore the provisions of t he
Arbitration Act including's. 34 would not be availed of by
the appellants. By their counter-affidavit the appellants
did not challenge the assertion made by the respondents that
all the evidence in connection with the dispute was in India
and that no part of the evidence was in. New York. The
constituted attorney of the appellants in paragraph 11 of
his counter-affidavit nerely affirned that "'there is no
sufficient reason why the nmatters in respect of which the
said suit has been filed should not be referred to
arbitration in accordance with the arbitration clause in the
sai d agreenent. | deny that there is any wvalid and/or
sufficient reason why the said disputes which are the
subj ect-matter of the said suit should not be so referred

26

to arbitration. | further say that it would be a cause of
injustice to the petitioners to permt the respondents,
subsequent to the conclusion of a contract to pick’ and to
choose as whimor prejudice may dictate which clauses are
bi ndi ng and which are "inoperative." He further stated in
paragraph 12 | do not adnit that evidence with regard to
matters mentioned in the said paragraph (10(a) of the res-
pondent’s affidavit) is necessary or cannot be given before
the arbitrators as alleged. |In particular, deny that if
arbitration is held in terns of the agr eenment as
del i berately concluded by and between the parties there will

be any denial of justice as alleged or at all. 1 ~do not
admit that it wll be necessary or that it will not be
possi bl e for the respondent to send any representative or to
take any witness to New York as alleged. On the other hand

if the suit is not stayed, the petitioners will be greatly
prejudi ced and will suffer hardship."

The Hi gh Court addressed itself to the question, whether the
pleas raised by the respondents constituted sufficient
reason within the neaning of the Arbitration Act, —and
pointed out, and in our judgnment it was right in so doing,
that the statement nmade in the affidavit of the respondent
had remmi ned practically unchal |l enged, that all the evidence
in the case relating to the disputes was in India and that
was a strong ground for not exercising the discretion in
favour of the appellants. It nmust be observed that having
regard to the severe restrictions inposed in the matter of
providing foreign exchange to individual citizens it would
be inpossible for the respondents to take their wi tnesses to
New York and to attend before the arbitrators at the
arbitration proceeding to defend the case against them and
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the proceeding before the arbitrators would in effect be ex
parte. That would result in injustice to the respondents.

Undoubt edl y t he appel | ant s woul d be put to some
i nconvenience if they are required to defend
27
the suit filed against themin India, but the H gh Court has
considered the balance of inconvenience and the other
circunstances and has cone to the conclusion, and in our
j udgrent t hat conclusion is right, that t he facts
established nmake out 'sufficient reason’ for not granting
st ay.
It was wurged by counsel for the appellants that the High
Court for reasons which were not adequate interfered wth
the order which was within the discretion of the trial judge
and on that account the order nust be set aside. But the
Hi gh Court has pointed out that Ray, J., 'did not give full
proper and adequate consideration to all the circunstances
and failed to apply his mind to the relevant affidavits’
fromwhich it emerged that all the evidence relating to the
di spute. was in I'ndia and that he did not express his views
on the diverse contentions raised and rermained content to
observe that he was not in a position to decide the
guestions raised thereby and granted stay because he did not
find any conpelling reasons for exercising the discretion
agai nst the appellants. This criticismof the H gh Court
appears not to be unjustified. The H gh Court was therefore
conpetent on the view expressed in “interfering with the
di scretion.
The two Courts bel ow have differed on the question as to the
law applicable to the contract.” Ray, J., ~held that the
contract was governed by the Anerican law.~ |In appeal M. S
Choudhry appearing for the appellants propounded that view,
but the Advocate-Ceneral of Bengal who fol l'owed hi mconceded
(as observed by the High Court) that the "entire natter
would be governed by the ‘Indian law, the matter of
arbitration by the Indian Arbitration Act, and the other
matters under the aforesaid contract by the Indian /Contract
Act, X X x x x so far as the rights and obligations / under
the disputed contract are concerned, the parties must now be
t aken
28
to have accepted the Indian Contract Act as the relevant | aw
for their determnation." Counsel for the appellants say
that no such concession was nade before the H gh Court by
the Advocate-General, and the observations nade in the
judgrment were the result of some m sconception. Counse
relies in support of this subm ssion upon an affidavit sworn
by one Surhid Mhan Sanyal constituted attorney of. the
appellants filed in this Court on the day on which specia
| eave to appeal was granted. Apart from the circunstance
that the affidavit is couched in ternms which are vague, and
the denial is not sworn on matters within the persona
know edge of the deponent, it is a sonewhat singular
circunmstance, that Sanyal who swore the affidavit relied
upon, did not when he swore an affidavit in support of the
petition for certificate under Art. 133 of the Constitution
before the H gh Court, nake any such assertion
But on the view expressed by us, we deemit advisable not to
express any opinion on the question as to the | aw applicable
to the contract. It will be for the Court trying the suit
to deal with that question, and to decide the suit.
The appeal therefore fails and is dism ssed with costs.
Appeal dism ssed
29
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