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The following Order of the Court was delivered:

The question as to interpretation of Section 116A of the Representation of

the People Act, (hereinafter referred to as "the Act") falls for

consi deration in thi's appeal which arises out of a judgment and order dated
31.07.2002 passed in M'sc. Case No. 28/01 in Election Petition No. 17/2001

wher eby and where under the Election Petition filed by the appellant herein
was di sni ssed

The | ast general election for Assam Assenbly was held in May 2001.
Abhayapuri South Legislative Assenbly Constituency is a reserved
constituency. The respondent herein filed his nomnation for contesting

el ection fromthe said constituency. Onthe date of scrutiny of

nom nati ons, an objection was nmade that the respondent was not a nenber of
the Schedul ed Caste and, therefore, his nonmination was |iable to be

rej ected. However, the Returning O ficer overruled this objection. The
respondent having received majority of valid votes in the el ection was

decl ared a menber of the Legislative Assenbly from Abhayapuri South (35)
Legi sl ative assenbly Constituency. The appellant herein who was an el ector
of the aforesaid Assenbly filed Election Petition No. 17 of 2001 before the
Gauhati Hi gh Court challenging the el ection of the respondent on the ground
that his nomi nation was inproperly accepted. After the notices were served
upon the respondents in the Election Petition, the returned candidate filed
an application for dismssal of the Election Petition, inter alia, on the
ground that the allegations contained in the Election Petition are vague
and | acked material particulars and the Election Petition need not to go on
trial. The Tribunal (H gh Court) after considering the matter found that
the allegations contained in the Election Petition were vague and genera
and | acked material particulars. In that view of the matter, the Tribuna
(H gh Court) on 31st July, 2002 dism ssed the Election Petition. Aggrieved,
the appellant chall enged the aforesaid order and judgnment of the H gh Court
by means of a special |eave petition on 30th Cctober, 2002. Subsequently,

| eave has al so been granted.

VWen this matter was taken up for hearing a prelimnary objection was

rai sed on behalf of the respondent that this appeal by way of special |eave
petition is not maintainable, inter alia on the ground that as a regul ar
appeal as contenpl ated under Section 116A of the Act, could have been
filed, this special |eave petition under Article 136 of the Constitution
was not maintainable. In any event as no application along with affidavit
has been filed for conodonati on of delay; the same becane barred by tine
havi ng not been filed within 30 days of the order of the H gh Court.

Learned counsel appearing on behal f of the appellant, on the other hand,
woul d urge that having regard to the fact that no trial had taken place,
the provisions of Section 116A of the Act were not attracted. According to
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the | earned counsel, an appeal would lie to this Court under the said
provi sion only when an order is passed by the High Court at the concl usion
of the trial as is provided for in Section 98 of the Act.

Chapter 111 occurring in part VI of the Act deals with trial of Election
Petitions. Sections 86, 98, and 116A of the Act which are material for our
pur poses read as under

"86. Trial of election petitions. - (1) The High Court shall dismss an
el ection petition which does not conply with the provisions of Section 81
or Section 82 or Section 117.

Expl anation. - An order of the H gh Court dism ssing an election petition
under this sub-section shall be deened to be an order made under cl ause (a)
of Section 98.

(2) As soon as may be after an election petition has been presented to the
Hi gh Court, it shall be referred to the Judge or one of the Judges who has
or have been assigned by the Chief Justice for the trial of election
petitions under sub-section (2) of Section 80A.

(3) VWere nore el ection petitions than one are presented to the Hi gh
Court in respect of the same election, all of themshall be referred for
trial to the same Judge who may, in his discretion, try them separately or
in one or nore groups.

(4) Any candi date not al ready a respondent shall, upon application nade
by himto the Hi gh Court within fourteen days fromthe date of comrencenent
of the trial and subject to any order as to security for costs which may be
made by the High Court, be entitled to be joined as a respondent.

Expl anation. - For the purposes of this sub-section and of section 97, the
trial of a petition shall be deened to commence on the date fixed for the
respondents to appear before the High Court and answer the claimor clainms
made in the petition.

(5) The Hi gh Court mmy, upon such terns as to costs and otherwise as it

may deemfit, allow the particulars of any corrupt practice alleged in the

petition to be anended or anplified in such nmanner as 'may inits opinion be
necessary for ensuring a fair and effective trial of the petition, but

shal |l not allow any amendnent of the petition which will have the effect of
introducing particulars of a corrupt practice not previously alleged in the
petition.

(6) The trial of an election petition shall, so faras is practicable
consistently with the interests of justice in respect of the trial, be
continued fromday to day until its conclusion, unless the H gh Court finds

the adjournment of the trial beyond the followng day to be necessary for
reasons to be recorded.

(7) Every election petition shall be tried as expeditiously as possible
and endeavour shall be made to conclude the trial within six nmonths from
the date on which the election petition is presented to the H /gh Court for
trial."

"98. Decision of the H gh Court. - At the conclusion of the trial of an
el ection petition the Hi gh Court shall nake an order -

(a) dismissing the election petition; or

(b) declaring the election of all or any of the returned candi dates to be
voi d; or

(c) declaring the election of all or any of the returned candi dates to be
void and the petitioner or any other candidate to have been duly elected.”
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"116A. Appeals to Supreme Court. - (1) Notw thstandi ng anythi ng contai ned
in any other law for the tinme being in force, an appeal shall lie to the
Supreme Court on any question (whether of |law or fact) fromevery order
made by a Hi gh Court under Section 98 or Section 99

(2) Every appeal under this Chapter shall be preferred within a period of
thirty days fromthe date of the order of the Hi gh Court under Section 98
or Section 99.

Provided that the Suprene Court may entertain appeal after the expiry of
the said period of thirty days if it is satisfied that the appellant had
sufficient clause for not preferring the appeal within such period."

The question which requires consideration, as noticed hereinis as to

whet her what woul d be the true meani ng and purport of the expression
"trial’. Heading of Chapter Ill-is 'Trial of Election Petitions’. Sub-
section (1) of Section 86 enpowers the Hi gh Court to dismss an El ection
Petition i'f the sane does not conformto the requirenents of Sections 81

82 and 117. 1t nay be true that other sub-sections of Section 86 provide as
to the different stages of ‘trial. Wuld it nmean that an order passed under
sub-section (1) of Section 86 would not be one passed at the trial

The Expl anati on appended to sub-section (1) of Section 86 nmakes the
position absolutely clear and inplicit.

Expl anation as is well-known has various functions. This Court in S.
Sundaram v. V. R Pattabhiraman, Al R (1985) SC 582 stated:

"W have now to consider as to what is the inmpact of the Explanation on the
provi so which deals with the question of willful default. Before, however,
we enbark on an enquiry into this difficult and delicate question, we nust
appreci ate the intent purpose and | egal effect of an Explanation. It is now
wel |l settled that an Explanation added to a statutory provision is not a
substantive provision in any sense of the termbut as the plain nmeaning to
explain or clarify certain anbiguities which may have crept in the
statutory provision."

Referring to various case laws and treatises on Interpretation of Statutes,
it was hel d:

"Thus, froma conspectus of the authorities referred to above, it is
mani fest that the object of an Explanation to a statutory provision is-

(a) to explain the nmeaning and intendnment of the Act itself,

(b) where there is any obscurity or vagueness in the main enactment, to
clarify the same so as to make it consistent with the dom nant object which
it seems to subserve

(c) To provide an additional support to the dominant object of the Act
in order to make it neani ngful and purposeful.

(d) an Expl anation cannot in any way interfere wi th or change the
enactment or any part thereof but where sone gap is |eft which is rel evant
for the purpose of the Explanation, in order .to suppress the mschief and
advance the object of the Act it can help or assist the Court in
interpreting the true purport and intendnent of the enactnment, and

(e) it cannot, however, take away a statutory right with which any
person under a statute has been clothed or set at naught the working of an
Act by beconing an hindrance in the interpretation of the sane."

Expl anation to Section 86(1) of the Act has been inserted for clarifying
vagueness whi ch m ght have otherw se occurred in sub-section (1) of Section
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86 of the Act. By reason of the said provision, thus, a legal fiction has
been created in terns whereof an order passed under sub-section (1) of
Section 86 would be an order under clause (a) of Section 98.

The legal fiction created by reason of the said Explanation nmust be given
its full effect.

I n Bhavnagar University v. Palitana Sugar MII (P) Ltd and Os., [2003] 2
SCC 111, this Court stated:

"The purpose and object of creating a legal fiction in the statute is well-
known. When a legal fiction is created, it nmust be given its full effect.
In East End Dwellings Co. Ltd. v. Finsbury Borough Council, [1951] 2
Al.E.R 587, Lord Asquith, J. stated the lawin the following terns:-

“I'f you are bidden to treat an imaginary state of affairs as real, you nust
surely, unless prohibited fromdoing so, also imagine as real the
consequences and incidents which, if the putative state of affairs had in
fact existed, nust inevitably have flowed fromor acconpanied it. One of
these in this case is emanci pation fromthe 1939 | eave of rents. The
statute says that you nust inmagine a certain state of affairs; it does not
say that having done so, you nmust cause or permit your imagination to
boggl e when it comes to theinevitable corollaries of that state of
affairs.”

The said principle has been reiterated by this Court in M Venugopal v.

Di vi si onal Manager, Life Insurance Corporation of India, Mchilipatnam

A P. and Anr., [1994] 2 SCC 323. See also Indiian G| Corporation Limted v.
Chi ef Inspector of Factories and Ors. etc., [1998] 5 SCC 738, Voltas
Limted, Bonbay v. Union of India and O's., [1995] Supp. 2 SCC 498, Harish
Tandon v. Addl. District Mgistrate, Alahabad, U P. and Os., [1995] 1 SCC
537, G Viswanathan etc. v. Hon' ble Speaker and Tani| Nadu Legislative
Assenbly, Madras and Anr., [1996] 2 SCC 353."

Furthernore, Section 86 deals with trial of Election Petitions, sub-section
(1) whereof is a part of it. Trial has not been defined. In Black's Law
Dictionary at page 1348 it is stated:

"A judicial exam nation and deternination of issue between parties to
action culf, C &S F. Ry. Co. v. Smt, l., 270 F.2d 629, 633; whether
they be issues of |aw or of fact, Pulaski v. State, 23 Ws. 2d 138, 126
N.W 2d 625, 628. A judicial exam nation, inaccordance with law of the
l and, of a cause, either civil or crimnal, of the issues between the
parties whether of |aw or fact, before a court that has proper
jurisdiction."

It is, therefore, not necessary that the trial nust be a full dressed or a
jury trial or a trial which concludes only after taking evidence of the
parties in support of their respective cases.

Section 116A provides for an appeal. The said provision nust be given a

i beral and purposive construction. The scope of an appeal should be held
to be wider than an application for judicial review or a petition under
Article 136 of the Constitution of India. Furthernore, the Representation
of the People Act provides for a conplete machinery. The right of appea
conferred upon a suitor nust be considered fromthat angle. Wen an order

i s passed under Section 98 of the Act, the same may be in ternms of either
sub-section (1) of Section 86 or otherwi se. An appeal lies against a fina
order. An order passed under sub-section (1) of Section 86 is also final

It may be that in the event an appeal there fromis allowed, the matter may
be required to be sent back but that woul d not render an order passed there
under as an interlocutory one. It does not take away the concept of the
finality attached therew th.

Al t hough, there is no direct decision on the point but it appears that this
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Court in Hari Shankar Jain v. Sonia Gandhi, [2001] 8 SCC 233 entertai ned an
appeal under Section 116A froman order rejecting the El ection Petition

Learned counsel then urged that this special |eave petition nay be treated
as an appeal under Section 116-A of the Act. An appeal is required to be
filed within 30 days of the order and judgnent of the Tribunal (H gh Court)
and the power has been given to the Suprene Court to condone the delay in
case of the appeal having been filed after 30 days. In the present case no
application for conodonation of delay has been filed in terns of the
provi so appended to sub-section (2) of Section 116A of the Act. As the
appeal woul d have otherwi se been barred by limtation, we are not in a
position to treat this appeal as an appeal under Section 116A of the Act.
We are, therefore, of the opinion that the said special |eave petition was
not maintainable and | eave under Article 136 of the Constitution of India
was wongly granted. It-is, accordingly, revoked. The special |eave
petition is dism ssed.

There shall be no order as to costs.




