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JUDGMENT
The foll owi ng judgnment of the Court was delivered :
JUDGMENT
B. P. JEEVAN REDDY, J.

A sinple neasure by the State of Uter Pradesh has
invited the wath of Article 301 read with 304 (a) of the
Constitution of India. Tow notifications were issued by the
CGovernment of Utter Pradesh on Decenber 1, 1973. The effect
of these two notifications was that exercise books nade from
paper purchased wthin Utar Pradesh were exenpt from sal es
tax whereas all other kinds of exercise books were liable to
sales tax @5% The Hi gh Court dealt with three categories
of cases, (1) exercise books made from paper purchased
within Utar Pradesh. [Sale of paper wthin Uttar Pradesh
attracted sale tax @ 5%], (2) exercise books made outside
the State of Utar Pradesh and brought into and sold in
Uttar Pradesh and (3) exercise books nade in Uttar Pradesh
but out of the paper purchased fromoutside the State of
Uttar Pradesh. The High Court has held that insofar as the
second category is concerned, it is hit by Article 301 read
with Article 304 (a). So for as the third category is
concerned the High Court did not find fault withit. It
declared that "Notification No. 6624 insofar as it inposes
sales tax on the inport of exercise books is violative of
Article 301 of the Constitution and is unenforceable". Since
There is no appeal by the dealer, we need nor consider the
guesti on whet her the decision of the High Court with respect
to third category is correct or not. W confine out
attention only to Category (2), i.e., exercise books made
outside the State of Uter Pradesh and brought into and sold
in Utar Pradesh.

In our opinion, the H gh Court was right in holding
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that exenpting the exercise books produced in the State and
subj ecting the exerci se books produced outside the State but
sold in Uttar Pradesh to Sales tax @5%is discrimnatory
and, therefore, offends clause (a) of Article 304. The
decision of this Court in FirmA T.M Mhtab Majid & Co. V.
State of Madras [1963 suppl. (2) S.C. R 435] clearly governs
the issue. The said decision considered a situation where
the State of madras subjected the Tanned Hides and skins
imported from outside the state of Mdras and sold within
the State of madras to a Higher rate of Tax than the tax
i nposed on hides or skins tanned and sod within the State.
[It had also subjected the hides or skins inported from
outside the State after purchase in their raw condition and
then tanned inside the State to a higher rate of Tax than
the hides or skins purchased in raw condition in the State
and tanned in the State] the followi ng holding in the said
decision is rel evant:

"It is therefore now well settled

that 'taxing law can be restrictions

on trade, commerce and intercourse

if they -hanper the flow of trade

and if they are not what can be

termed to be conpensatory taxes or

regul atory measures.” Sales tax, of

the kind wunder consideration hare,

cannot be said to be a nmeasure

regul ating any trade or a

conpensatory tax |evied for the use

of trading facilities. Sale tax,

whi ch has t he ef f ect of

di scrimnating between goods of one

State and goods of another, may

affect the free flow of trade and

it will then offend against  Art.

301 and will be wvalidonly if it

conmes within the ternms of Art. 304

(a).

Article 304 (a) enables the
Legi slature of a State to nake | aws
af fecting trade, conmer ce or
i nt ercourse. It enabl e the
i mposition of taxes on good from
other States if simlar goods in
the State are subjected to simliar
taxes, so as not to discrimnate
bet ween the goods manufactured or
produced in that State and the
goods which are inported from ot her
States. This neans that if the
effect of the sale-tax on tanned
hi des or ski ns i mported from
outside is that the latter becones
subject to a higher tax by the
application of the proviso to sub-
rule of r. 16 of the Rules, then

the tax is discrimnatory and
unconstitutional and nmust be struck
down. "

Clause (a) of Article 304 has recently been consi dered
in Shree Mhavir Gl MIlls & Anr. V. state of Jamu &
Kashmr [JT. (1996) 10 S.C 837] wherein it was pointed out
that clause (a) of Article 304 "though worded in positive
| anguage has a negative aspect. It is, in truth, a provision
prohi biting discrimnation against the inported goods. In
the Matter of levy of tax- and this is inportant to bear in
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mnd - the clause tells the State Legislatures: 'tax you nmay
the goods inported fromother States/Union Territories, but
do not, in that process, discrimnate against themvis-a-vis
goods manufactured locally’. In short, the clause says: |evy
of tax on both ought to be at the sane rate. This was and is
a ringing declaration against the States creating what may
be called "tax barriers’ - or 'fiscal barriers’, as they nmay
be called - at or along their boundaries, in the interest of
freedom of trade, comerce and intercourse throughout the
territory of India guaranteed by Article 301." Once the
discrimnation is nmade out, the enquiry by court ends. The
price structure of the .inported good vis-a-vis the locally
manuf act ured goods or the econom cs of the inporter need not
be gone into.

The appeal is accordingly dismissed. No order as to
costs.




