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Public Trusts--Trustee--Liability to pay interest on
trust funds--Rule of dandupat--Applicability.

HEADNOTE

The respondents who were interested in a public tenple filed
a suit against the appellant who was |ooking after the
affairs of the tenple. They prayed for his  rempoval from
possession of the trust properties, for the rendering by him
of true and faithful accounts and for-the franming of a

schene. The trial court held that the appellant was |Iiable
to render accounts. Having ascertained the anopunt of
principal, it determined the interest payable at an anount

equal to that of the principal on the basis of the rule of
dandupat. The respondents appealed to the H gh Court and
urged that the rule of dandupat shoul d not have been applied
and that compound interest shoul d have been charged against
the appellant. The Hi gh Court held that the —appellant  had
used the trust noneys in his business and therefore ~agreed
with the contention of the respondents and renanded the case
to the trial court for ascertaining the anbunt due to the
templ e.

In the appeal to the Supreme Court, it was  contended
that, (i) there were no grounds for making the appellant
liable to pay conmpound interest, and (ii) even if there was
liability to pay any interest, it was only for paying sinple
interest and that the rule of danmdupat should be appli ed.

HELD: (i) It had not been proved that the trust | funds
had been used in the appellant’s business and therefore the
appel lant was not |iable to pay conpound interest on the
bal ance of the trust funds with him [96 G

(ii) In the absence of statutes during the period of
suit dealing with public charitable trusts naking a trustee
liable to pay interest, interest could be charged only on
equi t abl e grounds. One such circunstance is, when the Court
consi ders that the trustee ought to have received interest,
as when he retains trust noney in his hands uninvested.
Since the accounts, in the instant case, show that the
appel l ant had retained the principal amunt uninvested for
over twenty years he would be liable to pay sinple interest
at the rate of 4 per cent per annum Even though the
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interest calculated at that rate exceeded the principal
that entire interest would have to be paid, because, the
rul e of dandupat woul d not apply. The principle of dandupat
was evol ved both as an inducenent to the debtors to pay the
entire principal and interest at one and the sane tine in
order to save interest in excess of the principal, and as a
warning to the creditor to take effective steps for
realising the debt fromthe borrower within a reasonable
time, so that, there nmay not be accumul ation of interest in
excess of the principal anmpbunt. But that rule applies only
to cases where a |l oan is advanced. Though a trustee who had
custody of trust funds, has a pecuniary liability to make
good those funds if he has used them and nmay, on the basis
of such a liability, be said to be a debtor of the trust,
yet he, as an individual, is not a borrower of the funds
fromthe trust and cannot be said to have taken a loan from
hinself as a trustee in charge of the trust funds. [96 H 97
E-H, 99 D; E 101 E-F, H
92

Sharp v. Jackson, (1899) A C. 419 and Lake, in re Dyer Ex
Parte, (1901)1 K B. 710, referred to.

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTI ON: GCivil Appeal No. 216 of 1952.
Appeal fromthe judgnent and decree dated Septenber 15,
1959 of the Bonbay Hi gh Court in First Appeal No. 600 of
1955 from Ori gi nal Decree.
A. V. Viswanatha Sastri, Raneshwar Nath, S.N._-Andley and P.Kk.
Vohra, for the appellant.
S.N. Pershad, MH Chhatrapati, 1. B. Dadachanji, OC
Mat hur and Ravi nder Narain, for respondents Nos. 1 and 2.
K.L. Hathi and R H Dhebar, for respondent No. 3.
The Judgrment of the Court was delivered by
Raghubar Dayal, J. There is a tenple known as Shr
Chandr aprabhu Khandel wal Jain Tenple at Dhulia. Qul abchand

Hiralal, father of appellant Hukunthand Gul abchand Jain, a
| eading menber of the Khandelwal Jain Community-at Dhulia,
| ooked after the tenple for over 40 years till his death

sometine in 1950. The appellant | ooked after it —after his
father’s death. Two nenbers of the community interested in
the tenple, held to be a public tenple, instituted the suit
agai nst the appellant and the Charity Comm ssioner,  Bonbay,
praying for the renpval of the appellant from possession of
the trust properties, for the rendering of true and faithfu

accounts of all the assets and incone of the trust property
and for the fram ng of the scheme for the adm nistration of
the trust. It was alleged in the plaint that the appellant’s
f at her was mai ntaining all accounts of i ncomne and
expenditure concerning the tenple and that the funds of the
temrple were many tines advanced at interest and that the
temrple had come to hold large properties, novable and
i Mmovable. It was further alleged that the tenple had a
large income from offerings, house-rent etc., but the
appel l ant and his deceased father had not been mmintaining
the accounts properly and that the. funds of the tenple were
bei ng advanced at interest, though no such incone was shown
as received recently by the appell ant.

The appellant, in his witten statement, denied that the
ambunt was so advanced at interest as alleged by the
plaintiffs and stated that his father had been keeping a
| edger in the name of the tenple in the accounts in which
its inconme and expenditure had been duly entered since over
40 years and that the appellant hinself had kept separate
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account books for the temple since Cctober 30, 1951. He
deni ed that any incone recently received had not been shown
in the accounts.

The trial Court held that the appellant had committed
mnor irregularities in the maintenance of the accounts,

that he was liable to render accounts and that t he
Conmi ssi oner was to ascertain the

93

amount due fromthe appellant on taking the accounts. It
definitely held it not established that incone, if any,

derived by way of interest on |oans advanced out of the
funds of the tenple had not been credited to the account of
the tenple and that no instance of fraudul ent or dishonest
m sappropriation of tenple funds on the part of defendant
No. 1 or his father had been established. It found that the
neeting of the conmunity had passed a resolution on August
22, 1958, by an-overwhelmng nmjority, sanctioning the
accounts submtted by the appellant and that only two
persons who opposed agai nst the resolution were the two
plaintiffs of the suit.

The Commi-ssioner found that on the date of t he
institution of the suit, i.e. on February 17, 1954, Rs.
10.088-10-3 were duefor principal and Rs. 16,853-6-0 were
due for interest, from the appellant. The plaintiffs
admtted the report ‘to be correct but the appel | ant
contended that under the rule of dandupat interest exceeding
the anobunt of principal could not be allowed. The appellants
contention was accepted and the trial Court passed a decree
on April 23, 1955, for Rs. 20,177-4-6 agai nst the appellant,
with future interest at 6 per cent per annum W are not now
concerned with the other itens of the decree and ‘therefore
we rmake no reference to them

The appel | ant deposited the anpbunt due under the ' decree
on July 18, 1955. The plaintiffs appealed and clainmed a
| arger ampbunt on various grounds, including the one that the
princi pl e of dandupat shoul d not have been applied and that
interest on the balance of the trust fund should have been
cal cul ated and conpound interest allowed in place of sinple
interest on the amount of the trust fund in the hands of the
def endant or his father

The appellant filed a cross-objection against the
allowi ng of interest on the balance of the trust funds wth
his father and hinsel f.

The Hi gh Court agreed with the plaintiffs that the
principle of dandupat <could not be applied in t he
ci rcunst ances of the case and that compound interest” should
have been charged against the appellant. It therefore set
aside the decree passed by the trial Court inso far as it
determ ned the anpbunt due to the tenple and referred the
case back to the trial Court for reassessnent of t he
anmount due to the tenple having due regard to t he
observations nmade in its judgnment. On an application by the
appel | ant , certificate under Art. 133(1) of t he
Constitution was granted.

The appellant has then filed this appeal and questioned
the correctness of the order of the H gh Court holding him
liable to pay conpound interest and holding that the
principle of dandupat was not applicable in this case.

The High Court said inits judgnent that it was the
contention of the plaintiffs that the appellant’s father and
t he appel | ant
3(D)2sCl--8
94
used the funds of the tenple in their business and that they
were therefore liable to account on that footing. There was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

no such allegation in the plaint or in the nmenorandum of
appeal to the H gh Court. The High Court referred to the
khul asa submitted to the Comm ssioner by the plaintiffs and
stated that it was specifically alleged therein that the
amount was being used by the defendant and his father in
busi ness. Support for such an allegation was found in the
statement Exhibit 24 of the appellant’s father in 1931
Ref erence was also made to the fact that the appellant had
nowhere denied the fact of the noneys of the tenmple being
used for the purpose of the business and to the non-
producti on of certain books of account by the appellant. H's
statenment that they were not avail abl e was not accepted. The
High Court recorded the finding in this form(at p. 43 of
the appeal record):

"Under these circunstances it would not
be an unreasonable inference to draw that the
amounts belonging to the tenple were being
utilised by Defendant No. 1 (the appellant)
and before him by his father in their
busi ness. "

Having cone to this conclusion and'to the view that the
position of the appellant’s father and the appellant vis-a-
vis the tenple funds was that of a trustee, the Hi gh Court
consi dered whether the plaintiffs could claim interest on
equi tabl e grounds /and held that they could claim conpound
interest with yearly rests, as the noney had been used in
the business or had been so m xed up with their own funds
that it was inpossible to say that they had not so used it.
The Hi gh Court did not apply the rule of dandupat as the
l[iability of the appellant was not rounded on loans or on
any contract.

It is contended for the appellant that there was neither
an allegation nor evidence to the effect ~that the trust
funds had been wused in his business by the appellant’s
father or the appellant and that therefore the appellant was
not |iable to pay conmpound interest on the trust funds in
his hands or in the hands of his father. It was further
urged that if interest was payable by the appellant’s father
or the appellant on the bal ance of trust funds, it should be
sinple interest and the ampunt of interest could not be nore
than the amount of principal due on the date of the
institution of the suit on the principle of dandupat.

It has not been established in this case that the  trust
funds with the appellant or his father were used in their
trade or business. W have already referred to the finding
O the Hgh Court inthis respect. It is a very  halting
finding. The H gh Court has not definitely held it proved
that the funds were used in the business. W say so, as. the
Hi gh Court has said (at p. 46 of the appeal record):

"Since we are of the view that the
defendant No. 1 and his father have used the
noni es of the tenple in their business or have
so mxed it up with their own funds that it is
i npossible to say that they have not so  wused
it ... "

95
This is not a clear-cut definite finding that the funds had
been used in business or trade. The earlier finding noted at
p. 43 of the appeal record and quoted by us earlier, |oses
its force in view of what has been said |ater. There is no
evi dence about such use of the nbney. There was no such
all egation in the plaint.

It was said in the khul asa dated Decenber 22, 4954 and
included in the Additional Report of the Commi ssioner of
even date:
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"Because the anpunt that was received by
the defendant in respect of the temple could
be wutilised by the defendant in his business
he used to pay interest thereon at the rate of
annas 8."

This too, is not, as stated by the Hi gh Court, a specific
al l egation that the anount was bei ng used in business.

The plaint did not even say that the anbunt had been
al ways advanced on loan. What it said in para | is that the
funds of the tenple were many tines advanced at interest and
that no income frominterest recently received had been
shown in the accounts. No evidence has been | ed about the
regul ar advance of the trust funds as loans. On the other
hand, the accounts show only a few entries about the receipt
of interest on the trust funds.

The statement, Exhibit 24, nade by the appellant’s
father on Cctober 26, 1931, in Regular Suit No. 377 of 1931
was in asuit instituted by the appellant’s father for the
recovery of nmoney advanced on a nortgage at conpound rate of
i nterest. @ulabchand, father of the appellant, stated in
exam nation-in-chief, that the funds lent were of the
tenmpl e, the transactions of the tenple were in his nane and
that interest at conpound rate had been agreed wupon. In
cross-exam nation he stated that he had with him funds of
the tenple and that he paid for them conpound interest at 8
annas. This statenment does not necessarily nean that the
appel lant’s father had been crediting the tenple accounts
with conpound interest, at the rate of 8 annas, on the
tenmpl e funds in his hands.

Gul abchand nmde anot her statenent on January 12, 1950.
It is exhibit 23. This statenment was nade in proceedi ngs on
M scel | aneous Application No. 110 of 1949. He stated:

"Suit No. 377 of 1931 had been filed. In
the same ny deposition has been recorded. |
have made a statenent that the anpbunt was of
the tenple. But | gave a statenent to that
effect as that anpbunt has been set apart for

the tenple. | have given a statement that
after the nortgage deed was executed and
before the suit was filed, | set apart this

amount for the tenple and that the transaction
of the tenple was in ny nanme. That statenent
is correct,
96
If it is the amount of the Mandir, |
credit it to the Khata of the Mandir. 1 do not
pay interest for the amount of the Mandir. As
there was interest in the nortgage deed, |
have taken interest at eight annas from
Mangilal. | have made a statenment that |/ have
with ne the amount of the tenple and that |
pay interest for it at eight annas."
These statenents, taken together, lead to the inference that
Gul abchand was not crediting interest on the tenple funds in
the accounts except when he received interest on the anpbunts
| ent and that this statement made in 1931 was in
connection with the anobunt lent on a nortgage deed. He
charged conmpound interest fromthe nortgagor and therefore
credited that interest in the accounts. It is significant to
note that the four entries about interest were for the years
1927 to 1931 when Suit No. 377 of 1931 was filed. The fact
that no interest appears to have been credited after 1931
bears out the inference we derive fromthe statenments of
@ul abchand.
There is another matter which throws light on this
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guestion and tends to support our conclusion. The report
submtted’ by the Commi ssioner on Novermber 29, 1954 shows
that the balance at the beginning of samvat year 1996,
corresponding to 1939-40, was Rs. 7,649-14-3. The anount
credited during the year was Rs. 573-12-0 and the anount
debited was Rs. 769-3-6. If the opening balance be ignored,
there would be a deficit of Rs. 195-7-0 and the accounts for
the sanvat year 1997 opened with a debit bal ance of Rs. 195-
7-0. This shows that the opening balance of sanvat vyear
1996, i.e. Rs. 7,649-14-3, had been taken out of the
accounts. It appears that this anmount was taken over to some
Bhandara account and was credited again in the tenple
accounts for sanvat year 2009, i.e., 1952-53, after being
brought out from Bhandara account. Such dealing wth this
amount does not appear to be consistent with its being used
i n business.

In view of the shaky finding of the Hi gh Court about the
funds being used in business by the appellant’s father or
the appellant” andin view of what we have said above, we
hold that it has not been proved that these funds had been
used in -business and that therefore the appellant is not
liable to pay conpound interest on the bal ance of the trust
funds with his father or hinself.

W may now consider whether the appellant is liable to
pay sinple interest on the balance of trust noney with his
father or hinself.

Two questions arise for consideration and they are
whet her the trustee is liable to pay sinple interest on the
trust capital in his hands and if he is so |liable what rate
of interest be charged fromhim in the present case.
Interest can be allowed on-equitable grounds only as no
statutes in force during the period in suit and dealing with
public charitable trusts made the trustee liable to pay
97
interest. The Indian Trusts Act does not apply to public or
private religious or charitable endowrents and therefore the
provisions of s. 23 thereof cannot be wused for /charging
interest from the appellant trustee. The Charitable and
Rel i gious Trusts Act has no provision which provides for
charging the trustee with interest.

Ref erence may therefore be made in this connection to
what is stated in para 1691 of Hal sbury’s Laws of England,
11 Edition. Vol. 38:

"Subject to this, or unless a trustee is
expressly otherwise authorised or required
under the terms of his trust. he nust duly and
promptly invest all capital trust noney com ng
to his hands, and all inconme which cannot be
i mediately applied for the purposes of the
trust; and he is liable for any | oss which may
result fromits being inproperly invested or
being left uninvested for an unr easonabl e
length of tinme, and for interest during the
period of its being so left."

This is so because the trustee has to conduct the affairs of
the trust in the same manner as an ordi nary prudent nan of
busi ness woul d conduct his own affairs. In para 1812 are set
out the circunstances in which a trustee, besides being
required to account for the principal trust noney, can also
be charged with interest on it and one of the circunstances
is when the Court considers that the trustee ought to have
received interest. Such could be the case when the trustee,
in breach of his duty, retains the trust noney in his own
hands uni nvested or mxes it with his own noney or property.
It appears from the Commi ssioner’s report that the
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trustee in this case had over Rs. 10,000 in his hands from
samvat year 1988 commencing from Novenber 10, 1931, upto
February 17, 1954, when this suit was instituted. The
trustee kept such a large sumuninvested for a long tine
extending over 22 years. The accounts show that reasonably
he could not have expected to require this amunt for any
current purpose of the trust during these years. He should
have invested the amount. H's failure to do so nmakes him
liable to pay interest.

It appears fromwhat is said in para 1814 of Halshury’s
Vol ume 38 that where a trustee sinply fails to invest trust
noney whi ch he ought to have invested or there are no other
special circunstances in the case, he is in general charged
sinple interest at the rate of 4 per cent per annum W
consider it reasonable to charge interest at 4 per cent per
annumin this case.

We have now therefore to deci de what had been the anount
of trust  funds'in the hands of the appellant’s father at
different / tinmes and what woul d be the anmount due from the
appel l ant. _on the date of the institution of the suit, both
for principal anpbunt of trust nmoney and for accunulated
interest with him W do not

98
consider it desirable that the case be sent back to the
trial Court for these calculations, inthe light of our

finding, as this litigation has been pending for over 10
years and as the accounting is to be done- for a period
conmencing from Novenber 10, 1931, from which date the
accounts are available to the Court-:

The Addi tional Report —of ~ the Comm ssioner, dat ed
Decermber 22, 1954, shows that the ampunt of principal on
February 17, 1954, the date on which the suit-was filed, was
Rs. 10, 088-10-3 and that the accumul ated ampunt of interest
due on that date was Rs. 16,853-6-0 at the rate of 6 per
cent per annum The plaintiffs-respondents admitted this
report to be correct. The defendant also admtted the
correctness of the principal  amunt found due’ by the
Conmi ssioner. He, in fact, did not even dispute ‘that the
amount of interest at 6 per cent per annum woul d be what has
been found by the Conmi ssioner. What he contended was that
he was not liable to pay interest in excess of the anpunt of
principal found due, in view of the rule of dandupat.” In
these circunstances, these figures can be accepted as
correct.

When t he Conmi ssioner had submitted his first report on
Novermber 29, 1954. both the parties objected to t he
accounts prepared by him The defendant had objected to the
Conmi ssioner’s including a sumof Rs. 7,648-14-3 tw ce  over
in his accounts. This sumrepresents the balance at/ the
cl ose of sanvat year 1995 corresponding to 1938-39. It was
not taken over in the accounts for the sanvat year “1996. The
Conmi ssioner, in preparing the account, took this  ‘anmount
into consideration w thout nmaking up the accounts for the
samvat year 1996. He found and noted in his accounts  that
the amount credited to the tenple during the sanvat year
2009 corresponding to 1952-53 was Rs. 9,978-5-3 and that
this amount included a sumof Rs. 7,648-14-3 which had been
brought from the Bhandara account. He however did not
consider this sumto be the sumwhi ch had been not i ncluded
in the accounts of the tenple fromthe sanvat year 1996.

The learned District Judge agreed with the objection of
the defendant and held that this anmount had been included
twice in the Conmi ssioner’s accounts.

The respondents did not dispute the correctness of this
finding in the H gh Court and therefore we do not consider
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it a sound contention that this sumof Rs. 7,648-14-3 be
further added to the bal ance found due by the Conm ssi oner

The appellant stated that the statenment of the bal ance
in hand submitted by himto the neeting on August 22, 1953
was arrived at by adding an anpunt of Rs. 7,000 to the
bal ance shown in the accounts as he had found a sumof Rs.
7,000 in a bag marked 'Dharnmadya’ inside a safe. The High
Court has not considered the statement of the defendant
about so finding a sumof Rs. 7,000 reliable. It was not
urged before the High Court, as has been urged
99
before wus, that this sumof Rs. 7,000 be included in the
amount of trust noney in the hands of the appellant on the
date of the institution of the suit. The Hi gh Court nerely
dealt with the conplaint for the respondents that the
Commi ssioner had not taken this suminto account for the
pur pose of conmputation of interest on funds in possession of
the defendant. The High Court considered this conplaint to
be justified.” W therefore do not accept the respondent’s
contention that Rs. 7,000 be added to the bal ance found due
by the Comm ssioner and hold that the Hgh Court was in
error in ordering interest to be calculated on this anount
as wel | .

According to the report of the Conm ssioner, the anount
of interest on the principal anount of trust noney in the
hands of the trustee worked out to Rs.” 16,853-6-0 up to
February 17, 1954 at 6 per cent annum W have held that the
interest be calculated at 4 per cent per annum If follows
that at this rate the anmpunt of ‘i nterest found due by the
Conmi ssioner would be reducedto Rs. 1 1,235-9-4. The
princi pal due on that date was Rs. 10, 088-10-3. The question
now ari ses whether the anpbunt of interest be Iinmted 10 the
amount of principal, on the basis of the principle of
Dandupat, or not. The Hi gh Court has held that the principle
of Damdupat will not apply in this case. W agree with that
opi ni on.

The rule of Dandupat applies to cases where a /loan is
advanced. This is clear from Colebrooke’s Digest ‘on /Hindu
Law.

Part I, Vol. |, of the Digest deals with Contracts. Book
I of this Part deals with Loans and Paynent. Section | of
Chapter | of Book | deals wth Loans in GCeneral  and

descri bes what nmay or may not be | oaned by whom to whom and
in what form with the rules for delivery and receipt. These

matters are conprised wunder the title ’loans delivered
(rinadana)’, which neans the conplete delivery of aloan or
debt by whom where and to whom made. Chapter Il deals wth

Interest and states at the conmencement of Section |
"Such interest, as may be taken without
a breach of duty on the part of the creditor,
is a rule (dherna) for delivery by t he

creditor. O ... for it is the nature of a
| oan, that it should produce to the | ender the
princi pal sum advanced, and interest in

addition thereto."
The various Articles in this Section use the expressions
"creditor’. 'render’ . " Joan’, "principal’, "lent’,
"borrowers’ and thus nmake it anply clear that it deals wth
interest on the amounts advanced by a creditor to a debtor.
Section | deals with the rates of interest to be charged.
Section 11 deals with Special Forns of Interest. Paragraph
53 thereof states:
"Interest on noney, received at once,
not year by year, nmonth by nonth, or day by
day, as it ought, nust never be nore than
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enough to double the debt, that is, nore than
the anpunt of the principal paid at the sane
tine."

100

This is what is known by the rule of Dandupat and has
been rightly construed, as |long ago as 1863, by the Bonbay
Hi gh Court in Dhondu Jagannath v. Narayan Ranthandra(l).
Section |1l deals with Interest Specially Authorized and
Specially Prohibited. Article Il of this Section deals wth
Limts of Interest. Paragraph 59 thereof states:

"The principal can only be doubled by length of tine,
after which interest ceases.” The limt of interest is
different wunder other paragraphs for |oans advanced in
di fferent circunstances. Paragraph 61 repeats what has been
stated in paragraph 53 of Section Il and adds a special rule
to the effect:

“On grain, on fruit, on wool or hair, on
beasts of burden, lent to be paid in the sane
ki nd of equal value, it must not be nore than
enough to make the debt quintuple."

It is therefore clear, as stated earlier, that the rule of
Dandupat applies in respect of interest due on anmounts |ent
by a creditor to the borrower, the debtor. The question then
is whether the funds inthe hands of a trustee can be said
to be such loans/ nationally advanced by the trustee to
himsel f as an individual. If their character can be deemed
to be such, there may be a case for applying the rule of
Dandupat to the interest on such funds and that if it is not
so, this rule of Dandupat will not apply to the interest
ordered to be paid on such funds.

It has been urged for the appellant that the trustee is
a debtor with respect to the trust noney .in his hands.
Ref erence has been nade to Hal sbury’s Laws of England, 111
Edition, Vol. 38, 1044 where it is stated at para 1801:

"A breach of trust is, inequity, regarded as giving
rise to a sinple contract debt."
In the foot-note is stated
"Strictly speaking, the relation of debtor
and creditor does not subsist -between a
trustee and his cestui que trust (per Lindley,
L.J. in (1886) 18 QB.D. 295)."
Lewin on 'Trusts’, 15th Edition, states at p.
745:

"The debt <constituted by a breach of
trust is, even after it has been -established
by a decree, an equitable debt only, and unti
the Bankruptcy Act, 1869, would  not have
supported a petition in bankruptcy."

It was said by the Earl of Halsbury, L.C
in Sharp v. Jackson(2):

"I't has been suggested that there was a
proposition which could be naintained, as to
which | <confess | entertain grave  doubts
whet her any decision goes to that extent,
nanely, that the relation between a cestui que
trust
101
and a trustee who has misappropriated the
trust fund is not that of debtor and creditor.
That it rmay be sonething nore than that s
true, but that it is that of debtor and
creditor. 1 can entertain no doubt. As that
guestion has been nooted and brought before
your Lordships’ House as one question for
deci sion here, | certainly have no hesitation
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in saying that in my opinion no such
proposition can properly be nmaintained, and
that although there are other and peculiar
elements in the relation between a cestui que
trust and a trustee, undoubtedly the relation
of debtor and creditor can and does exist."

No other Lord expressed an opinion on this
poi nt .
The correctness of this expression of the Earl
of Hal sbury has been doubted in Lake, in re.
Dyer, Ex Parte(’) by Rigby L.J., who remarked
at the hearing:

"How is a trustee a debtor’? Can he be
sued at common law ? | do not see how he can
be a “debtor’, for the noney he is
fraudulently dealing with is, at law, his own
noney. No~ doubt. he can be called upon to
repl ace the noney, but that nust be by a suit
in equity, not at law. Notwithstanding the
hi gh authority of the statenent that has been
referred to, | confess | do not wunderstand
it."

W are of opinion that though a trustee., who has
custody of trust funds, has a pecuniary liability to make
good those funds if he has used them and nay, on the basis
of such a liability, be said to be a debtor of the trust,
yet he, as an individual, is not a borrower of the funds
fromthe trust and cannot be said to have taken a loan from
hinself as a trustee in charge of the trust funds. H's
l[iability to pay interest, when ordered by the Court on
equi table grounds, does not cone wthin the  provisions
dealing with interest in Hndu Law, as nentioned in
Col ebr ooke’ s Di gest.

There is no fixed rate of interest which a trustee be
liable to pay as there is no contract between him as a
trustee and as an individual to pay interest. He sinply uses
the nmoney in his custody. It (is only when the Court
determnes his liability to pay interest that interest is to
be calculated on the principal amunt due fromhim It is
not the case of a creditor letting interest accunulate and
thus make the debtor pay interest nuch nore than what he had
borrowed as princi pal

The principle of Dandupat was evolved both as an
i nducenent to the debtor to pay the entire principal —and
interest thereon at one and the sane tine in order to save
interest in excess of the principal and as a warning to the
creditor to take effective steps for realising the debt from
the borrower wthin reasonable tinme so that there be. not
such accunul ation of interest as would be in excess of / the
principal amunt due, as in that case he would have to
forego the excess anount. There nay be justification for the
(1) [1901] 1 K. B. 710, 715.
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principle of Danmdupat applying in the case of an ordinary
creditor and a debtor, but there seens no justification for
extending that principle to the case of a trustee who has to
pay interest on the funds in his hand with respect to which
on certain grounds he is held liable to pay interest. W
therefore hold that the rule of Dandupat will not apply with
respect to the interest adjudged payable by a trustee on his
conmitting breach of trust with respect to the trust funds
in his hands .

The result then is that the appellant is liable to pay
Rs. 10,088-10-3 for principal and Rs. 11,235-9-4 as
interest, upto the date of the institution of the suit, i.e.
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upto February 17, 1954.

We therefore allow the appeal, set aside the decree of
the Hgh Court and nodify the decree of the trial Court
accordingly. The result will be that the suit tenple will be
entitled to get fromdefendant No. 1 a sumof Rs. 21,324-3-7
upto the date of the suit, together with future interest at
4 per cent per annumon Rs. 10,088-10-3 fromthe date of the
suit till the date of payment. The appellant will bear his
costs throughout. The costs of the respondents will cone out
of the estate.

Appeal al | owed.
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