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ACT:

Fl eas- Pl ea of / non-conpliance with 'the provisions of
Section 175(3) of the Govt. of IndiaAct, 1935 is a m xed
plea of fact and || aw A plea not having been so pleaded in
the witten statenent and any issue not having been so
raised with regard toit, cannot be allowed |ater.

HEADNOTE

Pl eadi ngs-Denial of a contract-C vil Procedure ' Code,
1908 (Act V of 1908), Order VI Rule 8 and Order VIII Rule 2
scope of.

The respondent-plaintiff undertook the construction of
a hard Runway, taxi tracks  and di spersal ‘roads at
Dal bhunghar  Aer odr one, pursuant . to a formal witten
agreenment with appellant. The respondent conpleted the work.
At a subsequent conference, it was agreed that the tota
amount of the final bill prepared in accordance wth the

agreed rates less a sumof Rs. 50,000/- should be paid
forthwith and the bal ance of Rs. 50,000/- should be paidtwo
weeks thereafter. On the appellant’s failure to nmake the
paynment of Rs. 50,000/-, the respondent filed a suit on the
original side of the Hi gh Court of Calcutta to recover the
said sumtogether with interest. The suit was di sm ssed by a
single judge but on appeal, the Division Bench of the Hi gh
Court all owed the appeal and decreed the suit.
Di sm ssing the appeal by certificate, the Court,

N

HELD : 1. A plea of non-compliance with the provisions
of Section 175(3) of the Goverrnment of India Act, 1935 is a
m xed plea of fact and |aw. [ 1006 B]

2. The plea of illegality of an agreenment, not having
been so pleaded in the witten statenent and no issue having
been raised with regard to it cannot be allowed later. To
permt such a plea to be raised several years after the
institution of the suit would greatly prejudice the
plaintiff. If such a plea had been raised, in the instant
case, at the appropriate stage, the respondent-plaintiff
m ght have conme out wth a suitable answer. He night have
had his own pl eadi ngs amended either by seeking to rest his
case on the original agreenent or under Section 65 or 70 of
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the Contract Act. [1005 G H, 1006 A]

3. The illegality of a contract nust be specifically
pl eaded as much as the denial of a contract. Under Order VI,
Rule 8 of C.P.C., where a contract is alleged in any

pl eading, a bare denial of the sane by the opposite party
shall be construed only as a denial in fact of the express
contract alleged or of the matters of fact fromwhich the
same may be inplied, and not as a denial of the legality or
sufficiency in law of such contract. And, under Oder VIII
Rule 2 C P.C, the defendant nust raise by the pleading al
matters which showthe suit not to be maintainable or that
the transaction is either void or voidable in point of |aw
[ 1006 B-D

Kal yanpur Lime Works Ltd. v. State of Bihar and Anr.
[1954] S.C.R 958 referred to.
1003

JUDGVENT:

Cl VI'L _APPELLATE JURISDICTION : Civil Appeal No. 2053 of
1969.

Fromthe Judgnent and Decree dated 16-7-68 of the
Cal cutta Hi gh Court in Appeal No. 199-A of 1964.

R B. Bhatt, E. C Agarwala and G rish Chandra for the
Appel | ant .

H B. Datar and Ashok Grover for the Respondent.

The Judgnent of ‘the Court was delivered by

CHI NNAPPA REDDY, « J.-Not content wth raising a false
pl ea, the appellant, Union of India has preferred this
appeal on a technical  ground. The respondent-plaintiff
undert ook the construction of a hard Runway, Taxi tracks and
di spersal roads at Dal bhunghar Aerodrone. There was a fornma
witten agreenent between the parties (Agreement No : A-
VI1/96 of 1944-45). The respondent conpleted the work in
1945. The agreenent provided for the work to be done "with
stone at site". As no stone was available at the site, stone
had to be obtained by blasting a rock in a hillock. The
rates stipulated in the agreenent were on the  basis that
stone was available at site and not on the basis that stone
had to be obtained by blasting rock. Some of the rates,
therefore, required revision. There was a conference between
the parties in Novenber, 1947. On the side of the Governnent
the Superintending Engineer, the Executive Engi neer andthe
Deputy Accountant GCeneral were present.- In _respect of
fourteen items of work the old rates were not altered. In
respect of ten items of work only the rates were altered.
Qut of these ten itens, rates were substantially increased
for nine itens but slightly decreased for one item The
rates agreed between the parties at the conference were the
very rates which had been previously fixed by a Governnent
Engi neer named Ranani Roy and suggested to the plaintiff by
the Superintending Engi neer for his acceptance. The
plaintiff initially objected to the rates but w thdrew his
objections at the conference. It was agreed that the tota
amount of the final bill prepared in accordance wth the
agreed rates, less a sumof Rs. 50,000/-, should be paid
forthwith and the bal ance of Rs. 50,000/ should be paid two
weeks thereafter. As agreed the amount of the final bill,
| ess Rs. 50,000/-, was paid but not the sum of Rs. 50, 000/-.
The sum of Rs. 50,000/- was not paid despite repeated
demands by the plaintiff. The plaintiff therefore, filed
suit No. 531 of 1951 on the original side of the H gh Court
of Calcutta on 24th January, 1951 to recover the sum of Rs.
50, 000/ - together with interest.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

In the plaint, as filed originally, the plaintiff
stated that it was agreed that the work should be done by
the plaintiff on the terms and conditions
1004
mentioned in certain letters that passed between the
parties. No reference to the witten agreement was initially
made in the plaint but by a |ater amendnent reference was
al so made to the agreent No. A-VII/96. The plaintiff further
stated in the plaint that after the conpletion of the work
there was a conference in Novenber, 1947 at Cal cutta and an
agreement was arrived at between the parties regarding the
rates at which the plaintiff was to be paid for the work
executed by him He clainmed that in accordance with the
terns of the agreenent arrived at in Novenber, 1947, he had
yet to be paid a sum of “Rs. 50, 000/ -.

As we said earlier, the suit was filed on 24th January,
1951. The defendant, Union of India, filed a witten
statenment on 1st February, 1956, five years after the filing
of the! suit. The contract for the execution of the work was
admtted.. The conpletion of “the work was admitted. The
conference alleged by the plaintiff to have been held in
Novermber 1947 was deni ed. The agreement said to have been
arrived at the conference was also denied. These denials
have been found to  be false by the Courts below and the
| earned Counsel for the appellant had to admit before us
that the denial was ‘unfortunate’. It is a matter not nerely
of surprise but of shock to wus that -such-a blatant false
pl ea should have been raised by a CGovernnent in solemm
proceedi ngs before Court of |law Far fromsetting an exanple
as an ideal Ilitigant, we notice that such false and
unt enabl e pl eas are often rai sed on behal f. of the
CGovernment. This is a matter which needs | ooking into by the
authorities that are concerned with it and we earnestly hope
that some suitable remedial action will® be taken to avoid
such pleas. To continue the story, no plea was taken in the
witten statenent that the contract between the parties was
hit by any failure to conply with the provisions of Section
175(3) of the Governnent of India Act, 1935.

More than a dozen vyears after. the institution of the
suit and eight years after the filing of the witten
statenment, an application for anmendnent of the witten
statement was filed on 25th April, 1964, to enable the
defendant to raise the plea that the contract was hit by the
failure to comply with the provisions of Section 175(3) of
the Govt. of India Act, 1935. The application was di sm ssed
on 1st May, 1964, but it was observed that the defendant was
entitled to raise the plea sought to be raised by the
amendment even w thout an anendnent. Thereafter the suit
proceeded to trial. M. Justice Mallick who tried the case
decided in favour of the plaintiff on the several questions
of fact which were raised. A question regarding conpliance
with the provisions of Section 80 Gvil Procedure Code was
al so decided in favour of the plaintiff. He, however, held
that the suit was based not on Agreenent
1005
No. A-VII1/96 of 1944-45 but on the agreenment arrived at
between the parties in Novenber, 1947, that this agreenent
was bad for non conpliance with the requirements of Section
175(3) of the Govt. of India Act 1935, and that the suit
had, therefore, to be dismissed. On the basis of the finding
that the 1947 agreenent was bad for non conpliance with the
requi renents of Section 175(3) of the Govt. of India Act,
1935, the ||earned Judge also held that the Court had no
jurisdiction to entertain the suit. The suit was accordingly
di smssed. On appeal, a Division Bench of the Calcutta Hi gh
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Court consisting of A N. Ray and S. K Mikherjee. JJ., held
that the defendant not having pleaded in the witten
statement that the contract contravened the provisions of
Section 175(3) of the Governent of India Act there being no
issue with regard to Section 175(3), the learned Single
Judge was wong in entertaining such a plea, at that bel ated
stage. It was observed that the request for anmendnent of the
witten statenent was made thirteen years after the
institution of the suit and that the plaintiff was greatly
prejudi ced by such a plea being entertained. It was also
held by the Division Bench that there was no new agreenent
in Novenber 1947. Al that was done in Novenber 1947 was to
settle the rates for "additional or substituted work" as
provided in clauses 12 and 12-A of the original agreenent.
In view of their concusionthat the plea regarding the
invalidity of the agreement should not have been entertained
by the |I|earned single Judge, the Division Bench held that
the Calcutta H-gh Court had jurisdiction to entertain the
suit. The appeal was allowed and a decree was granted for
Rs. 50,000/- wth interest fromthe date of judgnent. The
Union of India has preferred this ~appeal pursuant to a
certificate granted under ~Article 133(1) (a) of t he
Constitution of India (as it stood prior to the 30th
amendment ) .

Shri Bhatt, |earned Counsel for the appellant subnitted
that the suit was based on the agreenent of Novenber, 1947
and that this agreement was void as  the- provisions of
Section 175(3) of the Govt. of India Act, 1935, were not
conplied with. W do not prinma facie agree that the suit was
based on any agreenent _arrived-at in Novenber 1947. W do
not, however, desire to go into the question as we are
satisfied that the Appellate Court was right in holding that
the defendant was not entitled to raise the pl ea of
illegality of the agreenent, not having so pleaded in the
witten statenent and not having raised any issue wth
regard to it. W agree with the learned Judges  of the
Calcutta High Court that to perm't such a plea to be raised
several years after the institution of the suit 'would
greatly prejudice the plaintiff. It such a plea had been
rai sed at the appropriate stage, the plaintiff nmght have
1006
come out wth a suitable answer. He m ght have had his own
pl eadi ngs anmended either by seeking to rest his case on the
original agreement or under Section 65 or Section 70 of the
Indian Contract Act. W do not w sh to speculate on the
possi bl e alternate cases which the plaintiff mght have put
forward had the plea been raised. W only wishto observe
that the plea that the provisions of Section 175(3) of the
Govt. of India Act had not been conmplied with is a mxed
plea of fact and law. W further agree wth the view
expressed by the |earned Judges of the Calcutta Hi gh Court
that the illegality of a contract mnust be specifically
pl eaded as nmuch as the denial of a contract. Order VI, Rule
8 provides that where a contract is alleged in any pleading,
a bare denial of the sane by the opposite party shall be
construed only as a denial in fact of the express contract
all eged or of the matters of fact from which the sanme may be
inmplied, and not as a denial of the legality or sufficiency

inlaw of such contract. Oder VIIl, Rule 2 Civil Procedure
Code prescribes that the defendant nmust raise by his
pl eading all matters which show the suit not to be

mai ntai nable, or that the transactionis either void or
voi dable in point of law In Kalyanpur Lime Wrks Ltd. v.
State of Bihar and Anr., (1) the Suprenme Court reversed the
j udgrment of the High Court on the ground that the H gh Court
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was not justified in allowing to be raised at the tine of
argunent the question whether there was a contravention of
Section 30 of the Govt. of India Act 1915. Reliance was
pl aced upon Oder VI, Rule 8 and Order VIII, Rule 2 of the
Cvil Procedure Code 1908. W are, therefore, of the view
that the Division Bench of the H gh Court was right in
holding that the |earned single Judge was not justified in
permtting the defendant to take up the plea that the
contract was hit by the failure to comply with the
requi rements of Section 175(3) of the Govt. of India Act. In
the result the appeal is dismssed with costs.

S R Appeal dism ssed
1007




