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PETI TI ONER
PERI YASAWY

Vs.

RESPONDENT:
STATE OF MADRAS

DATE OF JUDGVENT:
25/ 11/ 1966

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
M TTER, G K.

ClI TATI ON
1967 Al R'1027 1967 SCR. (2) 122

ACT:

Crimnal Procedure Code (Act 5 of 1898), s. 288-Wtness
i mplicating accused in commttal, proceedings but not tria
court-Wtness treated hostile-No formal order transferring
previous statenent to record of case-I|f previous statenent
can be relied on.

HEADNOTE:

In a prosecution for murder the only eye wtness having
naned the appellant as the assailant-in her deposition in
the conmittal court, left out his nane in her evidence in
the Sessions Court. She was ~declared hostile and was
allowed to be cross-exam ned. « The Sessions Judge questi oned
the appellant with reference to the statenent of the witness
in the conmmttal proceedings and inforned him that it was
marked wunder S. 288, C. P.C. He however did not pass an
order transferring the earlier deposition to the record of
the Sessions Court. Treating the previous statement _as
substantive evi dence and relying upon the ot her
circunstances in the case, the Sessions Court and the Hi gh
Court on appeal convicted the appellant.

On appeal to this Court,

HELD : The High Court and the Sessions Court were right in
convi cting the appell ant.

Al though the technical requirement of s. 288, nanely, . that
an order should be passed to indicate that the statement 1is
transferred so as to be read as substantive evidence, was
not conplied with there was no substantial departure from
the requirements of the law and no prejudice was caused to
the appellant since he was informed that the statement was
bei ng used under s. 288. [124 E-(Q

[Desirability of an order indicating why the earlier
deposition was being transferred to the record of the tria

court, pointed out. [124 C D

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 136 of
1966.

Appeal by special |eave fromthe judgnment and order dated
January 18, 1966 of the Madras High Court in Crinminal Appea
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No. 697 of 1965 and referred trial No. 90 of 1965.

B. D. Sharma, for the appellant.

V. P. Ranan and A V. Rangam for the respondent.

The Judgnent of the Court was delivered by

Hi dayatullah, J. This is an appeal by special |eave against
the judgment of the Hi gh Court of Judicature at Madras,
January 18, 1962, by which the High Court confirnmed the

conviction of the appellant Periyasanmy under s. 302, Indian
Penal Code, and the
12 3

sentence of death inposed on him The facts of the case are
as follows: -

Periyasany was charged with the murder of his wfe Kaveri
Ammal on the norning of May 11, 1965, at 6 a.m, at a place
in Kiranbur where they were residing in what is called a
shed. Opposite to this shed was another shed in which
Periyasany’s brother with his wi fe Pappayee (P. W 1) was
resi ding. . Periyasany and Kaveri ‘Ammal had been narried for
a period of two years during which tinme Kaveri Ammal used to
go away - frequently to her parents' place, and the notive

suggest ed is that it used to enrage t he appel | ant
Peri yasany. On the norning of the day of occurrence,
Pappayee heard the cry "Ayyo, ayyo", and she states that she
saw Periyasany striking his wife with a koduval. Pappayee

raised an alarm / Periyasany thereupon threw the koduva
away and retired to his shed and taking hold of a rope
climbed a tree. He tied one end of therope toa linb of
the tree and another round his neck and  junped, but
meanwhi | e the nei ghbours had assenbl ed there and they caught
him and cut himdown fromthe tree and laidhimon a cot.
Periyasany did not die though there is evidence to show that
he had some bruises round his neck

Meanwhile a brother of Periyasany by nane Chinna ran to
their father and infornmed himabout the occurrence. The
father,. wthout going to verify what he had heard, went
over to the police station House and | odged a report, saying
that his younger son had informed himthat Periyasany had
cut down his wife with a koduval and attenpted  to hang
hinself and that he was naking the report. In the |ast
sentence of this report, it was nentioned that Pappayee had
wi t nessed the occurrence.

The prosecution exam ned a nunber of w tnesses but we are
concerned only with one, nanely, Pappayee, P. W 1, who 1is
the solitary eye-witness in the case. It appears that
Pappayee changed her statenent in the Court of ~Session by
leaving out the nane of Periyasany as the assailant of
Kaveri Ammal . She was, therefore, declared hostile by the
court and was allowed to be cross-exam ned under S. 145 of
the Indian Evidence Act. Her previous statenent. was / al so
brought on the record of the case. This statenent of
Pappayee forns the foundation of the case agai nst
Periyasany, corroborated by the other evidence about his
conduct and the notive for the conm ssion of the offence.
The Hi gh Court and the court bel ow have acted upon the
statenent of Pappayee nade in the commttal «court in
preference to the statenent she nade in the Court of
Session, and have based the conviction by accepting her
previ ous version. In this appeal, M. B. D Shar ma
naturally attacked the evidence of Pappayee from various
angl es and also, tried to establish that the judgnent of the
124

Hi gh Court did not satisfy the standards for an appellate
judgrment as laid down by this Court, particularly in a case
dealing with the -confirmation of a death sentence. We
shal I, therefore, exam ne these contentions in detail
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The first contention raised by M. Sharnma is that the
Sessions Judge did not conply with the provisions of s. 288
of the Code of Crimnal Procedure inasmuch as he did not
pass any order transferring the earlier statenent to the
record of the Sessions trial. W have not been able to find
in the original record of the case, which was brought to our
notice, any order specifying the transfer of the earlier
deposition to the record of the Sessions Court under s. 288.
It appears, however, that the practice of this Court is to
,contradict a witness with the earlier statenent and parts
there of, after declaring himhostile and then to use the
record of the earlier statement as substantive evidence. It
may be stated that it is highly -desirable that the court
shoul d, before the transfer of the earlier statement to the
record of the Sessions case under s. 288, indicate in ,a
brief order why the earlier deposition was being transferred
to the record of the trial. This will make it quite clear
to the accused that the earlier statement is likely to be
used as substantive evidence against him [If the matter had
rested with the use of the earlier -statement without this
notice to the accused, we woul d have found it difficult to
rely wupon the earlier deposition. W find, however, that
Periyasany was questioned with reference to the statement of
Pappayee nmade before the Commtting Magistrate which, the
Judge informed him was marked under s. 288 of the Code of
Crimnal Procedure, ' and he was asked what he had to say
about it. Therefore, although the technical requirement of
the section, nanely, that an order should be passed to
i ndicate that the statenent is transferred so as to be read
as substantive evidence, was not conplied with, there does
not appear to be any substantial departure from the
requirenents of the law. There is also no likelihood of any
prejudi ce to Periyasany since he was inforned. while he was
bei ng exanined that the statenent was being used under s.
288, Crimnal Procedure Code, and was invited to say what he
wi shed to say in defence. W are, therefore, of the opinion
that the H gh Court and the court 'bel ow were right i'n 'using
the statenment as substantive evidence -which undoubtedly the
Code of Crimnal Procedure does allow
M. Sharma next contended that it has been laid down in a
series of cases that when the solitary witness in-a case has
made ,conflicting statenents, it is very risky to rely -upon
any of the versions and has drawn our attention to a case
reported in re Miruga Goundan(1l) decided by a Division Bench
in which the present Chief Justice of this Court delivered
the judgnent. W entirely agree.
(1) A 1.R 1949 Mad. 628.

125
But there are cases and cases. |If the nmatter rests upon the
statenment of a witness, who has changed the version and
there is nothing further to connect the accused ‘with the
of fence with which he is charged, there is good ground for
acquitting him W do not think that this is such a ‘case.
The facts here go further. Pappayee’'s two statenents,  when
they are conpared, disclose that the whole of her testinony
as given in the court of the Committing Magi strate was again
repeated in the Court of Session, except that she left out
the nanme of Periyasany as the assailant. This appears to
have been the result of some pressure upon her. Al t hough
she was induced to say in the Court of Session that she had
nmade the earlier statenment under pressure of the police and
the police threatened to involve her in the murder, we find
other «clear circunstances fromwhich we can say that the
statement nmade earlier by Pappayee, is definitely to be
preferred in the circunmstances of this case. We proceed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

now, to enunerate what those circunstances are.

The two sheds are situated opposite to each other and the
door of the shed in which Kaveri Amual was done to death is
a kind of matting which Pappayee had stated was then open
This would be so in May, which, being a hot nmonth, nakes the
peopl e open their doors early in the norning. Ther ef or e,
what ever happened inside the shed would be visible to
persons living in a shed across the road and Pappayee states
in both the statenents that she was able to see the
occurrence. The fact that she is a close relation nust weigh
consi derably agai nst Periyasany and we must turn, therefore,
to see whether he gave any reasonable explanation why
Pappayee shoul d have given the evidence at all against him
H's version is that he had gone to fetch sone kerosene oi
for working a punp and when he came back he found that his
wi fe had been cut to pieces, apparently by some one in his
absence. He further added in answer to a question that he
was "on ‘talking terns" with Pappayee before he married,
suggesting thereby that Pappayee was enraged on being

negl ected by himafter he narried Kaveri Ammal. This notive
and the explanation about his absence are his explanations
to avoid the inplications ~of Pappayee’s incrimnating
st at enent .

In our opinion, neither of these circunstances is clear
enough to make us /discard the evidence of Pappayee brought
on the record under s. 288 of the Code of Crimna
Procedure. It seems too nuch of a coincidence that an
unknown nurderer lay in wait to kill Kaveri Ammal during the
short tinme her husband was away to buy kerosene oil
Further, it seens difficult to believe that Pappayee was
maki ng this statement because she was jilted in-sone nanner
by Peri yasany. There is nothing to show that what
Periyasany alleged was at all the truth, and | ooking to the
circunmstances of the case, we feel that this 1is just
somet hi ng whi ch he has thought out in defence w thout ' being
true. This conclusion is further streng-

126

thened by his subsequent conduct on the discovery by him of
the nurder. Wat did Periyasany do? He does not seem to
have questioned any one as to how this happened during the
short time he was away. On the other hand, he snatched up a
rope, tied it tothe linb of a tree and tying the other ~end
to his neck junped down in an attenpt to conmit suicide. He
was fortunate (but not quite so) that sonme neighbours
arrived at the critical nonent and saved him from hanging
hi nsel f. This conduct clearly indicates a feeling of fear
or, may be, of renmpbrse. It induced himto attenpt to take
his own life after he had taken that of his wife,. M. B. D.
Sharma suggested a nunber of persons who might be the likely

assailants of Kaveri Ammmal, suggesting the father of
Periyasanmy or the wuncles of the girl and even  Pappayee
hersel f. But these suggestions cannot be accepted 'in the
light of the circunstances. |If they had been true, the

husband would have stood his ground and attenpted to see
that the right offender was brought to book and not
attenpted to commit suicide at the first sight of his wife
lying nurdered at the hands of some one el se.

M. B. D. Sharma argued that the judgnment of the Hi gh Court

had not taken into account all these circunstances. Per -
haps, the H gh Court thought that the case was clear enough
and did not enbark on a detail ed judgnent. After | ooking

into the record of the appeal case and considering every
aspect of the argunment which has been advanced before us, we
are satisfied that no other conclusion was possible and that
the charge had been conpletely proved against Periyasany.
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We, accordingly, order

the appeal to be disnissed.
R K P.S.

Appeal dism ssed.
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