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ACT:

Nati onal Security Act, 1980--Section 3(2) and 12(1)
subsi sting custody of detenue does not invalidate order of
detention--Detention order can be nmade in anticipation to
operate on rel ease of detenue.

HEADNOTE

By an order dated 7.9.88 the Collector & District Magis-
trate Madurai under s. 3(2) of the National Security Act,
1980 made an order for keeping in custody Nallathanmbi, the
husband of the appellant/ petitioner. The State Govt. on
25.10.88 by its order under s. 12(1) of the Act confirned
the order of detention agreeing with the ~opinion of the
Advi sory Board and ordered the detention of the detenue for
12 rmonths fromthe date of his detention. The wife of the
detenue challenged this preventive detention by filing a
wit of Habeas Corpus in the H gh Court of Madras. The / Hi gh
Court by its order dated 6.3.89 dismssed the wit petition
The appellant-petitioner challenged the dismssal - of the
wit by the Hi gh Court by way of special |eave and also by
filing a wit petition under Article 32 of the Constitution
of India. This Court while quashing the detention order

HELD: Subsisting custody of the detenue by itself does
not invalidate an order of his preventive detention and the
deci sion mnust depend on the facts of the particular case;
preventive detention being necessary to prevent the detenue
fromacting in any manner prejudicial to the security of the
State or to the mai ntenance of public order etc. ordinarily
it is not needed when the detenue is already in custody; the
detaining authority nust show its awareness to the fact of
subsi sting custody of the detenue and take that factor into
account while making the order; but, even so, if the detain-
ing authority 1is reasonably satisfied on cogent nateria
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that there is likelihood of his release and in view of his
antecedent activities which are proximate in point of tine
he nust be detained in order to prevent himfrom indul ging
in such prejudicial activities, the detention order can be
validly nade even in anticipation to operate on his rel ease.
[919E- G

In the instant case, the the detention order read with
its annexure indicates the detaining authority’'s awareness
of the fact of detenue’s

902

jail custody at the time of the making of the detention
order. However there is no indication therein that the dete-
nue could be released on bail. On the contrary the detention

order shows satisfaction of the detaining authority that
there was anple material to support the crimnal charge
against the detenue. The order of detention passed on
7.9.1988 and its-confirmation by the State Government on
25.10.1988 is therefore clearlyinvalid since the same was
nmade when the detenue was already in jail custody for the
of fence 'of ~ bank dacoity w th no prospect of his release.
[ 919H 920C]

Raneshwar Shaw v. District Mgistrate, Burdwan & Anr.
[1964] 4 SCR 921--relied upon.

Kartic Chandra Guha v. The State of West Bengal & Os.,
[1975] 3 SCC 490; 'Dr. Ramakri shna Rawat v. District Magis-
trate, Jabalpur & Anr., [1975] 4 SCC 164; Vijay Kunmar V.
State of Jammu & Kashmir & Ors., [1982] 2 SCC 43; Alijan
Man & Anr. v. District Mgistrate, Dhanbad, [1983] 3 SCR
939; Ramesh Yadav v. District Mugistrate, Etah & Os.,
[1985] 4 SCC 232; Binod Singh v. District Magistrate, Dhan-
bad, Bihar & Os., [1986] 4 SCC 416; Poonam Lata v. ML.
Wadhawan & Anr., [1987] 4 SCC 48 and Snt. Shashi Aggarwal v.
State of U P. & Os., [1988] 1 SCC 436.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI'ON: Crim nal Appeal No. 511
of 1989.

Fromt he Judgnent and Order dated 6.3.1989 of the Madras
H gh Court in WP. No. 14828 of 1988
W TH
Wit Petition (Crimnal) No. 205 of 1989.
(Under Article 32 of the Constitution of India).
U R Lalit and V. Bal achandran for the Appellant/Petitioner

K. Rajendra Chowdhary, V. Krishnanurthy and S. -~ Thanan-
jayan for the Respondents.
The Judgrment of the Court was delivered by
VERMA, J. Special |eave granted.
903

The appellant-petitioner, Sm. N Meera Rani; - is the
wi fe of Nallathanmbi, who has been detai ned under the Nation-
al Security Act, 1980 (Act No. 65 of 1980) (hereinafter
referred to as "the Act"). An order dated 7.9.1988 was rmade
by the Collector and District Magistrate, Madurai, under
section 3(2) of the Act directing that the detenu be kept in
custody in the Central Prison, Madurai. Thereafter, the
State Government by its order dated 25.10.1988 nade under
section 12(1) of the Act has confirmed the order of deten-
tion agreeing with the opinion of the Advisory Board consti -
tuted under the Act and directed that the detenu be kept in
detention for a period of 12 nmonths fromthe date of his
detention. This preventive detention of the detenu was
chall enged in the H gh Court of Judicature at Madras by his
wife, the appellant-petitioner, under Article 226 of the
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Constitution praying for issuance of a wit of habeas cor-
pus. The H gh Court by its order dated 6.3.1989 has dis-
mssed the wit petition. The appellant-petitioner has then
chal | enged dismi ssal of the wit petition by the H gh Court
by special |eave under Article 136 of the Constitution of
India in this Court. The appellant-petitioner has also filed
a wit petition under Article 32 of the Constitution of
India for the sane purpose in this Court challenging direct-
Iy her husband' s preventive detention. The object of filing
this wit petition directly in this Court, in addition to
the appeal by special leave, is to raise some additiona
grounds to challenge the detenu’s detention. Both these
matters have been heard together and are being disposed of
by this common judgnent.

We nmay now state the argunments advanced to chal |l enge the
detenu’s detention before nentioning the relevant facts
which are material for deciding those points. Shri UR
Lalit, ~Tearned counsel for the appellant-petitioner, has
advanced 'three contentions. The first contention is that
certain. ‘docunents which have been referred to in sone
grounds of detention were not supplied to the detenu wth
the result that the detenu was not given a proper and rea-
sonabl e opportunity for nmaking an effective representation
and, therefore, the order of detention is vitiated for this
reason alone. The /second contention is that some docunents
in the formof newspaper reports showi ng that the detenu was
apprehended and detai ned even prior to 21.8.1988 when the
detenu was shown to have been arrested in connection with an
of f ence puni shabl e under section397 |I.P.C. were not placed
before the detaining authority when it formed the opinion
mentioned in the detention order which has also vitiated the
detention order. The last contention is that the fact of
detenu’s arrest in connection with an offence punishable
under section 397 |I.P.C. and of remandto custody 'by the
Magi strate as well as the contents of the bail application
dat ed
904
22.8.1988 which was rejected by the Magistrate ‘were not
taken into account by the detaining authority before passing
the order of detention dated 7.9.1988 which also renders the
detention order invalid. On the other hand, Shri -Chaudhary,
| earned counsel for the respondents contended that —-even
assum ng that some docunents referred in the grounds of
detention were nmaterial and were not supplied to the detenu
the effect is not to invalidate the detention order for that
reason alone in view of section 5A of the Act which has been
inserted by Act 60 of 1984 with effect from 21.6.1984 since
the detention order can be sustained even on the remaining
grounds. In respect of the detenu' s custody in. . connection
with the offence under section 397 |I.P.C. and rejection of
his bail application, it was urged that this fact was con-
sidered by the detaining authority and, therefore, it does
not result in any infirmty. Shri Lalit, on behalf of the
appel | ant-petitioner, further contended that section 5A  of
the Act cannot be construed in the manner suggested by the
| earned counsel for the respondents since the guarantee to
the detenu under Article 22(5) of the Constitution results
in invalidating the entire detention order as clainmed by
hi m

The material facts nentioned in the detention order and
its annexure are now stated. A branch of the Bank of Madura
is located in a rented acconmdation in flat No. 634, K K
Nagar in Mdurai. On 6.8.1988, the Bank Manager and the
staff of the Bank were attending to the business of the Bank
which then had 443 packets containing valuable ornanents
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wei ghing about 20,576.150 grans valued at about rupees
sixty-two |akhs and cash anpbunting to Rs.38,945.00. These
gold ornanents were pledged with the Bank as security for
| oans advanced by the Bank of certain borrowers. At about
10.55 A M on 6.8.1988 the Bank was | ooted and these orna-
ments and cash were taken away by arned dacoits on the point
of revolver after |ocking the Bank enpl oyees and custoners
in the strong room The dacoits escaped in an anbassador car
with registration No. TDL-9683 and a notorcycle bearing
regi stration No. TNK-6727. The dacoits are stated to be one
Karuna and sonme other Sri Lanka nationals who were tenpo-
rarily living in a nearby flat which was in the possession
of the detenu. It is stated that the anbassador car used in
the dacoity had been stolen on 4.8.1988 fromQilon in the
State of Kerala by Karuna and his conmpanions. It is further
stated that the dacoity was committed in order to fund the
mlitant organi sation known as Tam | Nadu Makkal Viduthal a
Eyakkam w th which the detenu has been associated and that
the detenu al ong with these Sri- Lanka nationals belonging to
the Sri ‘ Lanka militant organisation had entered into a
crimnal conspiracy to conmt these cognizable offences. The
obj ect of

905

these mlitant organisations is to achieve a separate Tam |l
Ealam in Sri Lanka and to secure secession of Tam| Nadu
from the Union of India by violent neans. It is further
stated that the detenu received fromKaruna-through Ajanth
and Pinto a share of 'the booty conprising of gold ornanments
wei ghi ng about 8325. 150 grans valued at about Rs.25 |akhs
and Rs. 15,000.00 in cash which was a part- of the booty
looted fromthe Bank on 6.8.1988 in addition to a box con-
taining one revolver, 2 pistols, 3 grenades, 6 bonbs and a
knife. It is further stated that on 9:8.1988 the detenu took
Karuna and Ajanth in his car bearing registration No.. TNU
8500 to Madras al ong with Babu and Rajendran and subsequent -
ly on 10.8.1988 the detenu sent themto Nellore in Andhra
Pradesh in his car to help themescape. It is also stated
that a note was sent by the detenu to the news nedia in the
name of Tanmi| Nadu Makkal Vi duthal ai- Eyakkam owning respon-
sibility for the dacoity and threatening the law enforcenent
agency and the Government servants with dire consequences if
they attenpted to apprehend them It is then said that  on
21.8.1988 the detenu was arrested at Samayanal | ur while he
was driving his car bearing registration No. TNU-8500 to-
wards Madurai when he nade a voluntary confession in the
presence of wtnesses. The car bearing registration No.
TNU- 8500 was sei zed at 19.15 hours on 21.8.1988 in front of
Samayanal | ur Police Station and the detenu’ s confession |ed
to recovery of gold ornanents wei ghing about 7275. 750 grans
val ued at Rs.21,85,000.00 in 172 bags and 19 enpty bags with
Bank tags and chits and a set of keys from the ' detenu s
house on 21.8.1988 at 20.15 hours. In pursuance to detenu’s
confession recovery was al so made of a box containing one
revol ver, 2 pistols with anmunition, 3 grenades, 6 bombs and
one knife fromthe house of Anandan, an enployee of the
detenu in Madurai. Further recovery of a bag containing gold
or nanent s wei ghi ng about 1015. 600 gr ams val ued at
Rs. 3, 05,000.00 was made fromthe shop of Vijayakumar in
Madurai and Vijayakumar al so made a confession pursuant to
whi ch the recovery was made of gold ornanents wei ghi ng about
25.900 grans from Gurunoorthy. Subsequently, these ornanents
were identified as those which had been looted in the
above-nmenti oned dacoity on 6.8.1988. It is on these grounds
that the inmpugned detention order dated 7.9.1988 was passed
for the detenu’' s preventive detention under the Act.
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The

detention order as well as its annexure containing

the relevant ground of detention are quoted as under:

sd/ -

" ANNEXURE " A
906
PRCCEEDI NGS OF THE COLLECTOR AND DI STRICT
MAG STRATE, MADURAI .
PRESENT: TH RU M DEVARAJ, |.A S
N.S.A. NO 73/88 Dat ed:
7.9.1988

DETENTI ON ORDER

VWHEREAS, I, ™M DEVARAJ, I.A S
Col l ector and District Magistrate, Mdurai, am
satisfied wth respect to the person known as
Thiru Nallathanmbi @ Thanbi, nale, aged 30
years, S/o (late) Thiru S. Mathu, residing at
Bl ock No. 2, HIl.G Colony, Anna Nagar, Madu-
rai ~Town that with a viewto preventing him
from acting in any manner prejudicial to the
mai ntenance of public order, it is necessary
to nake the follow ng order.

(2) Now, therefore, in exercise of
the powers conferred by sub-section (2) of
section 3 of 'the National Security Act, 1980
(Central Act 65 of 1980) ' read wth orders
i ssued by the Governnent in GO M. No. 1169,
public (L & OF) Departnent, « dated 3.8.1988
under sub-section (3)  of the said Act, |
hereby direct that the said Thiru Nall athanbi
@ Thambi be detained and kept in  custody in
the Central Prison, Mdurai.

G ven - under ny hand and seal of
office, this the 7th day of Septenber, 1988.

Col | ect or

and District
Magi strate,

Madur ai
To
Thiru Nal | at hanbi @ Thanbi ,
S/o (Late) Thiru S. Mat hu,
Bl ock No. 2, HI.G Colony,
Anna Nagar ,
Madur ai - 20.
(Now in Central Prison, WMdurai as renmand
pri soner)
907
Through. Thiru V.S. Ganapat hy, Deputy Superin-
tendent of Police, Tirupparankundram Madur ai
Cty, for service under acknow edgenent."
" ANNEXURE ' B’
N.S.A No. 73/88 Dat ed
7.9.88
Sub: National Security Act, 1980 (Central Act
65 of 1980)--detention of Thiru Nall athanbi
alias Thanmbi, Male aged 30 years, S/o (Late)
S. Mathu, 2, H1.G Colony, Anna Nagar, Madu-
rai u/s. 3(2) of the National Security Act,
1980-- Grounds of detention.

A detention order under section 3(2) of
the National Security Act (Central Act 65 of
1980) has been made on Thiru Nal |l at hanbi alias
Thanmbi, nale, aged 30 years, s/o (Late) S.
Mat hu, 2, H1.G Colony, Anna Nagar, Madurai
vide order NSA No. 73/88 dated 7.9.1988.

(2) The grounds on which the said deten-
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tion has been made are as foll ows:
XXX XXX XXX
XXX
(9) In furtherance of the conspiracy Thiru
Nal | at hanbi sent a note to the news media in
the name of Tam| Nadu Makkal Vi dhuthal a
Eyakkam owni ng responsibility for the dacoity
and threatening the | aw enforcenment agency and
Government servants with dire consequences if
they dare to apprehend them

(10) On 21.8.88 at 1400 hours, Thiru
Nal | at hanmbi, was arrested at Samayanal | ur
while he was driving his car TNU 8500 towards
Madurai . He gave a voluntary confession which
was recorded in the presence of wtness (1)
Kul ant hani Anandan, Village Admi ni strative
Oficer, Sat hangal am and (2) Panner sel vam
Vi1l age  Administrative Oficer, Thiruppalai
The _car TNU 8500 was seized at 1915 hours on
21.8.88 in front of Sanmayanal lur Police Sta-
tion. In pursuance of his confession gold
j ewel s wei-ghi ng-about 7275.750 grans val ued at
Rs. 21, 85,000.00 in 172
908
bags’ and 19 enpty bags with bank tags and
chits and a set of key were recovered fromhis
house on 21.8.88 at 20.15 hours. Further in
pursuance of his confession a box containing 1
revol ver, 2 pistols with amunition, 3 gre-
nedes, 6 bomnbs, 1 knife was recovered fromthe
house of accused Thiru Anand | ocated in 27,
Lakshi mi puram 6th Street, Madurai who is al so
an enployee under Thiru Nal l-at hanbi . Further
pursuant to his confession a bag containing
gol d jewel s weighing -about 1015.600 grans
val ued Rs. 3, 05,000.00 was recovered from the
noul di ng wor kshop of accused Thiru Vijayakunar
located in 10-A Bharatiar Main Street, K
Pudur, Madurai. Pursuant to the confession of
Thiru Vijayakumar gold jewel s wei ghing about
25.900 grans was recovered from the accused
Thiru Gurunoorthy. The above jewels recovered
were identified to be stolen fromthe Bank of
Madura on 6. 8. 88.

(11) The <chance prints devel oped
fromthe scene of occurrance in Bank of Madu-
ra, K K  Nagar Branch, Madurai  tallied wth
the fingerprints of accused Thiru Karuna.

(12) The chance prints devel oped
from the anbassador car TDL 9683 which
was abandoned at new Mahali Party  Street,
Madurai after the commi ssion of arned 'dacoity
tallied with the finger-prints of accused
Thi ru Karuna.

(13) The chance prints devel oped
fromthe anmbassador car TDL 1919 and TDT 3699
which were used in earlier attenpts tallied
with the finger-prints of accused Thiru Karu-

na.
XXX XXX XXX

(18) | amaware that Thiru Nalla-
thanbi is in remand and would be proceeded

with wunder nornal |aw. Though the nanme of
Thiru Nal | at hanbi does not find a place in the
F.1.R and though he has not physically par-
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ticipated in the commission of the arned
dacoity, a reading of the records and the
statement clearly disclosed the facts that
Thiru Nallathanbi, was an active participant
in the said conspiracy to loot the K. K Nagar
branch of the Bank of Madura. In

909

furtherance of the conspiracy Thiru Nall at ham
bi had made preparation for the comm ssion of
the armed dacoity as discussed in para 4
above. Further Thiru Nallathanmbi had received
a portion_ of booty of gold jewels weighing
about 8325. 150 grans val ued Rs.25 | akhs and
cash Rs. 15,000.00 fromthe stolen jewels and
cash robbed fromthe abovesaid Bank and re-
ceived a box-containing 1 revolver, 2 pistols,
3 grenades, 6 bonbs and a knife used in the
conmmi ssion of offence. Subsequently, the said
jewels, firearns® and bonbs nmentioned above
were recovered - in pursuance of the confession
of Thiru Nallathanbi. Further Thiru Nallatham
bi sent a notice to the News Media in the nane
of "Tami| Nadu Makkal Vi dhuthal ai Eyakkant
owni ng responsi bility of the arned dacoity and
threatening the |aw enforcenent agency and
CGovernment servants with dire consequences if
they dare to apprehendthem Therefore, as a
detaining authority |I-amsatisfied that there
is conpelling necessity warranting the deten-
tion of Thiru Nallathanmbi under the Nationa
Security “Act and if Thiru Nallathanbi is
allowed to renmin at large it~ will " not be
possible to prevent him from indulging in
activities prejudicial tothe maintenance of
public order.

(19) I am also satisfied on the
materi al s menti oned above that if Thiru Nall a-
thanbi is allowed to remain at large, he wll
indulge in further activities prejudicial to
the nmaintenance of public order and further
the recourse to normal law would  not have
their desired effect of effectively preventing
him fromindulging in activities prejudicia
to the mai ntenance of public order and, there-
fore, | ~consider that it is necessary to
detain himin custody with a viewto prevent-
ing himfromacting in any manner prejudicia
to the mai ntenance of public order
XXX XXX XXX
XXX "

The first argunent of the |earned counsel for the appel-
lantpetitioner is based on the above quoted grounds in para
Nos. 11, 12 and 13 relating to the chance printes devel oped
from the scene of occurrence in the Bank, the anbassador
cars TDL 9683, TDL 1919 and TDT 3699 which tallied with the
finger-prints of Karuna, an accused in the Bank dacoity
case. It was argued that the report of the finger-prints
expert who gave this opinion was not supplied to the
910
detenu even though it was a material docunent to enable the
detenu to nmke an effective representation in respect of
these grounds of detention. Another simlar docunent rel ates
to ground No. 9 which nmentions a note sent by the detenu to
the newspaper nedia in the name of Tami| Nadu Makkal Vidu-
thal ai Eyakkam owni ng responsibility for the Bank dacoity
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and threatening the | aw enforcement agency and Governnent
servants wth dire consequences if they dare to apprehend
them |t was argued that the non-supply of these docunents
on which the grounds of detention Nos. 9, 11, 12 and 13 are
based has deprived the detenu of his legitimate right of
effective representation against the same which is guaran-
teed wunder Article 22(5) of the Constitution of India and
this defect results in invalidating the entire detention
order. The reply of |earned counsel for the respondents is
that section 5A of the Act is a conplete answer to this
argunent inasmuch as this defect at best requires only the
excl usion of these grounds of detention and no nmore. It was
urged by | earned counsel for respondents that the renmining
grounds of detention were sufficient to sustain the deten-
tion order by virtueof section 5A of the Act. Learned
counsel for the appellant-petitioner also contended that
such a result is-not envisaged by section 5A of the Act
which did not apply to such a situation and the guarantee
under Article 22(5) of the Constitution rendered the defect
fatal to the detention order.

Section 5A of the Act clearly provides that the deten-
tion order under section 3 of the Act has been nmade on two
or nore grounds, shall be deenmed to have been nade separat e-
Iy on each of such grounds and accordingly such order shal
not be deened to be invalid nmerely because one or sone of
the grounds is or are invalid for any reason whatsoever. It
further says that the detaining authority shall be deened to
have nade a detention order after being satisfied as provid-
ed in section 3 with reference to the renaining grounds or
ground. In other words, a ground of detention. which is
rendered invalid for any reason whatsoever, shall be treated
as non-exi stent and the surviving grounds which renain after
excluding the invalid grounds shall be deemed to be the
foundation of the detention order. Section 5A was inserted
inthe Act with effect from21.6:1984 to overcone the effect
of the decisions which had held that where one or nore of
the grounds of detention is found(to be invalid, the entire
detention order nust fall since it would not be possible to
hold that the detaining authority making such order  would
have been satisfied as provided in section 3 with reference
to the remaining ground or grounds. Itis, therefore, doubt-
ful  whether the construction of Section 5A suggested by
| earned counsel for the appellant-petitioner can be _accept-
ed. However, in the
911
present case, it is not necessary for us to express any
concluded opinion on this point since we have reached the
conclusion that the detention order nmust be quashed on.  one
of the other contentions to which we shall advert |ater.

The second argunent of |earned counsel for the respond-
ents may also be considered before we deal with “the |ast
contention on which we propose to quash the detention order
The second contention is that the detenu’s arrest in connec-
tion wth the Bank dacoity case is shown on 21.8.1988 when
he was actually arrested nmuch earlier in connection with the
Bank dacoity as appeared in sonme | ocal newspapers but those
newspaper reports are not shown to have been placed before
the detaining authority. On this basis, it was argued that
the satisfaction reached by the detaining authority has been
vitiated.

The question of the date on which the detenu was taken
into custody in connection with the Bank dacoity is nateria
for the last contention which we shall consider hereafter
but the same has no relevance in this connection. Contents
of the newspaper reports except for the fact of earlier
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arrest which was known to the detaining authority were not
rel evant for the satisfaction needed to justify making of
the detention order. The detaining authority’s satisfaction
was to be formed on the basis of material relevant to show
the detenu's activities requiring his preventive detention
with a viewto prevent himfromacting in a manner prejudi-
cial to the mmintenance of the public order. The newspaper
reports indicating that the detenu was already in custody
could at best be relevant only to show the fact that he' was
already in detention prior to the nmaking of the detention
order. We have already nmentioned that this fact of the
detenu’ s custody before the making of the order of detention
on 7.9.1988 was known to the detaining authority and its
effect is a separate point considered later. The other
contents of the newspaper reports had no other rel evance for
this purpose. This contention of |earned counsel for the
appel l antpetitioner is, therefore, rejected.

The  last contention of |earned counsel is based on the
fact that the detenu was already in custody in connection
with the Bank dacoity when the order of detention was nade
on 7.9.1988. It is also clear that on 22.8.1988 the detenu
had noved a bail application which had been rejected and he
had been remanded to custody. It is significant that the
detention order itself describes the detenu as a person in
custody in the Central Prison at Madurai and the order was
served on himthrough the Superintendent of the Prison. The
guestion now is of the effect of
912
the detenu's earlier custody onthe validity of the deten-
tion order.

The contents of the detention order and its acconpanying
annexure clearly show that the detaining authority was aware
and conscious of the fact that the detenu was already in
custody in connection with the Bank dacoity at the tinme of
making the detention order. The fact that the detenu s

application for grant of bail in the dacoity case had been
rejected on 22.8.1989 and he was remanded to custody for the
of fence of bank dacoity puni shable under section 397 |.P.C

is also evident fromthe record. The detention order cane to
be rmade on 7.9.1988 on the above grounds in -these circum
stances. In the detention order the detaining authority
recorded its satisfaction that the detenu’ s preventive
detention was necessary to prevent himfrom indulging in
activities prejudicial to nmaintenance of public ~order in
whi ch he would indulge if he was allowed to remain at large.
The above quoted paragraphs 18 and 19 of the Annexure to the
detention order «clearly disclose this factual ~ position.
However, it may be pointed out that the detention order. read
along with its annexure nowhere indicates that the detaining
authority apprehended the likelihood of the detenu / being
rel eased on bail in the dacoity case and, therefore, consid-
ered the detention order necessary. On the contrary, its
contents, particularly those of the above quoted paragraph
18 clearly nention that the detenu had been remanded to
custody for being proceeded against in due course and even
though his name was not nentioned in the F.I.R as one of
the dacoits who participated in the conm ssion of the arned
Bank dacoity yet the docunents clearly revealed that the
detenu was an active participant in the conspiracy to | oot
the bank in furtherance of which the dacoity was commtted;
and that considerable booty of that crine including weapons,
bonbs and hand- grenades were recovered fromhis possession
pursuant to the detenu’'s confession nmade after his arrest.
These averments in the detention order indicate the satis-
faction of the detaining authority that inits view there
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was anple naterial to prove the detenu’s active participa-
tion in the crime and sharing the booty for which offence he
had already been taken into custody. This view of the de-
taining authority negatives the inpression of |ikelihood of
det enu bei ng rel eased on bail

The real question, therefore, is: whether after the
above satisfaction reached by the detaining authority and
when the detenu was already in custody being arrested in
connection with the Bank dacoity, could there be any reason-
abl e basis for naking the detention order and serving it on
the detenu during his custody?

We may now refer to the decisions on the basis of which this
913

point is to be decided. The starting point is the decision
of a Constitution Benchin Rameshwar Shaw v. District Magis-
trate, Burdwan & Anr., [964] 4 SCR 92 1. Al subsequent
deci sions which are cited have to be read in the |ight of
this Constitution Bench deci sion since they are decisions by
Benches conprised of |esser nunber of Judges. It is obvious
that none of these subsequent decisions could have intended
taking a viewcontrary to that of the Constitution Bench in
Raneshwar Shaw s case (supra)-

The detention order in Ranmeshwar Shaw s case (supra) was
made and also served on the detenu while he was in jai
custody. The detenu was then in jail where he had been kept
as a result of the remand order passed by the conpetent
court which had taken cogni zance of ‘a crimnal conplaint
agai nst him The Constitution Bench considered the effect of
the detenu’ s subsisting detention at the time of naking of
the order of preventive detention and held that the effect
thereof had to be decided on the facts of the case; and that
this was a naterial factor to be considered by the detaining
authority while reaching the satisfaction that an order of
preventive detention was necessary to prevent the detenu
from acting in a manner prejudicial to the mintenance of
public order after his release. It was indicated that the
detenu’ s subsisting custody did not by itself invalidate the
detention order but facts and circunstances justifying the
order of preventive detention notwithstanding his custody
were necessary to sustain such an order
The position of |law was summarised by their Lordships as
under :

"As an abstract proposition of |law, there nay
not be any doubt that s. 3(1)(a) does not
preclude the authority from passing an order
of detention against a person whilst he is in
detention or in jail; but the relevant facts
in connection with the nmaking of ‘the order may
differ and that may nmake a difference in the
application of the principle that a detention
order can be passed against a person.in  jail
Take for instance, a case where a person has
been sentenced to rigorous inprisonnent for
ten years. It cannot be seriously suggested
that soon after the sentence of inprisonnent
is pronounced on the person, the detaining
authority can make an order directing the
detention of the said person after he is
rel eased fromjail at the end of the period of
the sentence inposed on him In dealing wth
this question, again the considerations of
proximty of tinme will not be

914

irrelevant. On the other hand, if a person who
is undergoing inprisonnent, for a very short
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period, say for a nonth or two or so, and it
is known that he woul d soon be released from
jail, it may be possible for the authority to
consider the antecedent history of the said
person and deci de whet her the detention of the
said person would be necessary after he is
released fromjail, and if the authority is
bona fide satisfied that such detention is
necessary, he can nake a valid order of deten-
tion a few days before the person is likely to
be released. The antecedent history and the
past conduct on which the order of detention
would be ‘based would, in such a case, be
proximate in point of time and would have a
rational connection with the conclusion drawn
by the authority that the detention of the
per son after hi s rel ease is
necessary  .......... Therefore, we are
satisfied that the question as to whether an
order of detention can be passed against a
person who i's in-detention or in jail, wll
always have to be determined in the circum
stances of each case.

The question which still remains to
be considered is: can a person in jail custo-
dy, like the petitioner, be served wth an
order of detention whilst he is in such custo-
dy?

XXX XXX XXX
XXX

We have already seen the |ogical process which
nmust be followed by the authority in taking
action wunder s. 3(1)(a). The first stage in
the process is to exam ne the material adduced
against a person to show either from his
conduct or his antecedent history that he has
been acting in a prejudicial manner. [If the
said nmaterial appears satisfactory to the
authority, then the authority has to consider
whether it is likely that the said person
woul d act in a prejudicial manner in future if
he is not prevented from doing so by an order
of detention. |If this question is answered
against the petitioner, then the detention
order can be properly nmade. It is obvious that
before an authority can legitimtely cone to
the conclusion that the detention of the
person i s neces-

sary to prevent himfromacting ina prejudi-
cial manner, the authority has to be satisfied
that iif the person is not detained, “he would
act in a prejudicial manner and that inevita-
bly postul ates freedomof action to the said

person
915

at the relevant tinme. If a person is already
in jail custody, howcan it rationally be

postulated that if he is not detained, he
would act in a prejudicial manner? At the
point of time when an order of detention is
going to be served on a person, it nust be
patent that the said person would act prejudi-
cially if heis not detained and that is a
consi deration which woul d be absent when the
authority is dealing with a person already in
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detention. The satisfaction that it is neces-
sary to detain a person for the purpose of
preventing himfromacting in a prejudicia
manner is thus the basis of the order under s.
3(1)(a), and this basis is clearly absent in
the case of the petitioner. Therefore, we see
no escape fromthe conclusion that the deten-
tion of the petitioner in the circunstances of
this case, is not justified by s. 3(1)(a) and
is outside its purview " (at pages 929-931 of
SCR)

(enphasi s
suppl i ed)

On the above principle the Constitution Bench also
expl ained the decisionof the Assam H gh Court in Sahadat
Ali v. State of Assam & Ors., A l.R 1953 Assam 97 in Saha-
dat Ali’'s case (supra) the Governnent had deci ded to abandon
the pending prosecution in public interest and action for
detenu’s rel ease was taken. In anticipation of his release,
the order of detention was passed and it was served after he
was actually released. In these circunstances the detention
order and its service was held valid. The test indicated by
the Constitution Bench was duly sati sfied.

It is this principle and the test indicated therein
which has to be applied in all such cases. Read in this
manner the conclusiion reached in each of « the subsequent
decisions satisfies this test.

In Kartic Chandra Guha v. The State of West Bengal and
others, [1975] 3 SCC 490 the order of preventive detention
passed while the detenu was in-custody was upheld since
there was a likelihood of his release on bail and  resum ng
his desperate crimnal activities prejudicial to the nainte-
nance of public order. The facts of that -case, therefore,
justified making the detention order according to the test
| ai d down by the Constitution Bench i n Raneshwar Shaw s case
(supra). Dr. Rarnakrishna Rawat v. District Magistrate,
Jabal pur and another, [1975] 4 SCC 164 was a case i'n ‘which
the order of detention was passed while the detenu was in
jail custody in a proceeding under section 151 read wth
section 117 Cr.P.C. The detention order was upheld since
916
the custody was obviously of a short duration and on - the
basis of the antecedent activities of the detenu .in the
proxi mate past, the detaining authority could reasonably
reach its subjective satisfaction that the detenu had the
tendency to act in a manner prejudicial to the rmaintenance
of public order after his release on the ternmination of the
security proceedi ngs under the Code. In Vijay Kumar v. State
of Jammu & Kashmir and others, [1989] 2 SCC 43 the detention
order was quashed because it did not give the slightest
indication that the detaining authority was aware that the
detenu was already in jail. The further question ‘of the
detaining authority’'s subjective satisfaction that it was
necessary even then to nake an order for preventing himfrom
acting in a manner prejudicial to the security of the State
did not, therefore, arise. Wile dealing with this aspect
the correct position was reiterated as under

"Preventive detention is resorted to, to
thwart future
action. If the detenuis already in jai
charged with a serious offence, he is thereby
prevented fromacting in a manner prejudicia
to the security of the State. May be, in a
gi ven case there yet may be the need to order
preventive detention of a person already in
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jail. But in such a situation the detaining
aut hority must discl ose awareness of the fact
that the person against whom an order of
preventive detention is being nade is to the
know edge of the authority already in jail and
yet for conpelling reasons a preventive deten-
tion order needs to be made. There is nothing
to indicate the awareness of the detaining

authority that detenu was already in jail and
yet the inmpugned order is required to be made.
This, in our opinion, clearly exhibits non-

application of mnd and would result in inval-
i dation of the order."
(at

page 48)
It is obvious that in this decision also the test indicated
by the Constitution Bench in Rameshwar Shaw s case (supra)
was applied and the detention order was quashed on that
basi s.

In “Alijan Man and another v. District Magistrate,
Dhanbad, [1983] 3 SCR 939 the detention order was upheld
even though the detenu was in jail custody on the date of
passing of the detention order because the detention order
showed that the detaining authority was alive to the fact
and yet it was satisfied that if the detenu was enlarged on
bail, which was quite likely, he woul d create problens of
public order which necessitated his preventive detention. In
Ramesh Yadav
917
v. District Mgistrate, Etah and others, [1985] 4 SCC 232
the detention order was passed when the detenu was in | ai
on the nere apprehension of likelihood of grant of bail on
the basis of sone stale grounds and a ground in respect of
which the detenu had al ready been acquitted. It is | obvious
that even with the likelihood of grant of bail, the grounds
of detention being stale or non-existent on the ground of
the detenu's acquittal, they did not satisfy the /required
test of the detention order being based on valid grounds
showi ng detenu's activities proximate in point of time to
justify the detaining authority's satisfaction as reasona-
ble. It was observed in passing that if the apprehensi on  of
the detaining authority about the |ikelihood of grant  of
bail was correct then it was open to challenge the bail
order in a higher forum This observation has accordingly to
be read in the context of the facts in which it was nade. In
Binod Singh v. District Magistrate, Dhanbad, Bihar and
others, [1986] 4 SCC 416 the detention order was held to be
invalid because the jail custody of the detenu at the time
of service of the order as also the prospect of his release
were not considered while nmaking the detention order. It was
held that the detention order was invalid on the ground of
non-application of mnd to these relevant factors even if
the detention was otherwise justified. The decision in
Raneshwar Shaw s case (supra) was relied on and it —was
reiterated as under:

“I'f aman is in custody and there is no inm-
nent possibility of his being released, the
power of preventive detention should not be
exercised. In the instant case when the actua
order of detention was served upon the detenu
the detenu was in jail. There is no indication
that this factor or the question that the said
detenu might be released or. that there was
such a possibility of his rel ease, was taken
into consideration by the detaining authority
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properly and seriously before the service of
the order. A bald statenment is nerely an ipse
dixit or the officer. If there were cogent
materials for thinking that the detenu m ght
be released then these should have been made
apparent.”
(at
pages 420-421)
In Poonam Lata v. M L. Wadhawan and another, [1987] 4 SCC 48
it was reiterated that detenu being already in jail at the
time of passing detention order does not by itself vitiate
the detention if the detaining authority is aware of this
fact but even then it is satisfied about the necessity of
preventive detention. The Constitution Bench decision in
Ranmeshwar Shaw s case (supra) and the other earlier deci-
sions were
918
referred while reaching this conclusion. The correct posi-
tion was reiterated and summarised as under
"It~ is thus clear that the fact that the
detenu is already in detention does not take
away the jurisdiction of the detaining author-
ity in-making an order of preventive deten-
tion. "What i s necessary in a case of that type
is to satisfy the court when detention is
chall enged on that ground that the detaining
authority was aware of the fact that the
detenu' was already in custody and yet he was
subj ectively satisfied that his order of
detention  becane necessary. In the facts of
the present case, there is sufficient materia
to show that .the detaining authority was
aware of the fact that the petitioner was in
custody when the order was nade, yet ' he was
satisfied that his preventive detention was
necessary."
(at
page 58)
A recent decision on the point is Snt. Shashi Aggarwal
v. State of U. P. and others, [1988] 1 SCC 436-in which also
the settled principle is reiterated and it is pointed out
that the ultimte decision depends on the facts of a partic-
ular case, the test to be applied remaining the sanme, as
indicated in Rameshwar Shaw s case (supra). It was also
pointed out in this decision that the earlier decisions of
the Suprene Court in Ranmesh Yadav, (supra) and Binod Singh
(supra) do not run counter to the decision in Alijan Man's
case (supra). In each of these cases the conclusion was
reached on the facts of the particular case, the test’' ap-
plied being the sane. Sinmlarly, inthis decision it was
once again pointed out that the detenu being already in
jail, the mere possibility of his release on bail was not
enough for preventive detention unless there was material to
justify the apprehension that the detenu would indulge in
activities prejudicial to the maintenance of public order in
case of his release on bail. The detention order in that
case had been made nerely on the ground that the detenu was
trying to come out on bail and there was enough possibility
of his being bailed out. It was, therefore, held that the
mere possibility of his release on bail and a bald statenent
that the detenu would repeat his crimnal activities was
alone not sufficient to sustain the order of preventive
detention in the absence of any nmaterial on the record to
show that if rel eased on bail he was likely to conmit activ-
ities prejudicial to the maintenance of public order. The
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detention order in that case was quashed on the ground that

the requisite nmaterial to entertain such an apprehension

reasonably was not present. The concl usion reached therein

on the facts and circunstances of the case, is as under

919
"In the instant case, there was no nmateria
nade apparent on record that the detenu, if
rel eased on bail, is likely to commt activi-
ties prejudicial to the naintenance of public
order. The detention order appears to have
been nade nerely on the ground that the detenu
is trying to come out on bail and there is
enough possibility of being bailed out. W do
not think that the order of detention could be
justifiedonly on that basis."

(at

page 440)

A review of the above decisions reaffirms the position
whi ch was settled by the decision of a Constitution Bench in
Raneshwar. Shaw s case (supra). The concl usion about validity
of the detention order in each case was reached on the facts
of the particular case and the observati ons made in each of
them have to be read in the context in which they were nade.
None of the observations made in any subsequent case can be
construed at variance with the principle indicated in Ra-
neshwar Shaw s case (supra) for the obvious reason that al
subsequent decisions were by benches conprised on |esser
nunber of Judges. W have dealt with this matter at sone
l ength because an attenpt has been made for some tine to
construe some of the recent decisions as  nodifying the
principle enunciated by the Constitution Bench in Ranmeshwar
Shaw s case (supra).

W may summarise and reiterate the settled principle.
Subsi sting custody of the detenu by itself does not ' invali-
date an order of his preventive detention and the decision
must depend on the facts of the particular case; preventive
detention being necessary to prevent the detenu from acting
in any manner prejudicial to the security of the State or to
the maintenance of public order etc. ordinarily it is not,
needed when the detenu is already in custody; the detaining
authority must show its awareness to the fact of ~subsisting
custody of the detenu and take that factor into account
while making the order; but, even so, if the detaining
authority is reasonably satisfied on cogent naterial that
there is likelihood of his release and in view of his an-
tecedent activities which are proximate in point of time he
must be detained in order to prevent himfromindulging in
such prejudicial activities, the detention order can be
validly nade even in anticipation to operate on his rel ease.
This appears to us, to be the correct |egal position

Appl ying the above settled principle to the facts of the
present case we have no doubt that the detention order, in
the present case, nust be quashed for this reason al one. The
detention order read with
920
its annexure indicates the detaining authority’'s awareness
of the fact of detenu's jail custody at the tine of the
maki ng of the detention order. However, there is no indica-
tion therein that the detaining authority considered it
likely that the detenu could be released on bail. In fact,
the contents of the order, particularly, the above quoted
para 18 show the satisfaction of the detaining authority
that there was anple nmaterial to prove the detenu’ s conplic-
ity in the Bank dacoity including sharing of the booty
inspite of absence of his name in the F.I1.R as one of the
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dacoits. On these facts, the order of detention passed in
the present case on 7.9.1988 and its confirnmation by the
State CGovernment on 25.10.1988 is clearly invalid since the

same was made when the detenu was already in jail custody
for the offence of bank dacoity with no prospect of his
release. It does not satisfy the test indicated by the

Constitution Bench in Rameshwar Shaw s case (supra). W hold
the detention order to be invalid for this reason alone and
express no opinion on nerits about the grounds of detention
Consequently, the aforesaid order of detention dated
7.9.1988 passed by the Collector and District Magistrate,
Madurai, and the order of confirmation dated 25.10.1988 by
the Governnment of Tami| Nadu are quashed. The appeal and the
wit petition are allowed. This, however, will not affect
the detenu’'s custody in connection with the crimnal case
under section 397 |.P.C. W may also clarify that in case
the detenu is released in the aforesaid crimnal case, the
guestion of his preventive detention under the Act on the
above ' naterial may be reconsidered by the appropriate au-

thority ‘in accordance with law and this judgnent shall not
be construed as an inpediment for that purpose. No costs.
R N.J. Appeal and Petition all owed.
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