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ACT:

Constitution of Janmu and Kashmir, s. 37-Jammu-and Kashmr
Conmi ssion of Inquiry Act 1962, ss. 3, 4(c) and 10-Acts of a
M nister while in office, whether can be subject of  inquiry
under Inquiry Acts. 37 of Constitution whether a bar to such
inquiry Matters of public inportance’ and 'definite’ in s.
3, nmeaning of-Affidavits fil ed before Comm ssion of |nquiry-
Ri ght to cross exam ne deponents, ‘extent of.

HEADNOTE

The first respondent became a nenber of —the Council  of
M nisters of the State of Jammu and Kashmir in 1947 and was
the Prime Mnister of the State from 1953 'to January 1963,
when he resigned. Thereafter a Notification was issued by
the State Covernment under s. 3 of the Jammu  and - Kashmr
Conmi ssion of Inquiry Act 1962 setting up a Commssion to
inquire into the wealth, acquired by the first| respondent
and certain specified nenbers of his famly during his
peri od of office; the Conmi ssion was al so to inquire whether
in acquiring this wealth there was any abuse of his officia
position by the first respondent or the said relatives. The
Conmi ssioner so appointed held certain sittings between
February 1965 and August 1965 in which the first respondent

took part. In Septenber 1965 he filed a wit petition
before the High Court of Jammu and Kashmir and the High
Court, al | owi ng the said petition, set asi de t he

Notification instituting the inquiry and quashed the
proceedi ngs of the Comm ssion. The State appealed to the
Court.

HELD: - (i) Section 37 of the Constitution of Janmu and
Kashmir tal ks of the collective responsibility of Mnisters
to the Legislative Assenbly. That, only nmeans that the
Council of Mnisters will have to stand or. fall together
every menber being responsible for the action of any other
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The section does not nmean that a Mnister is responsible for
his acts only to the Legislature and no action can be taken

against him except for crimnal or tortuous acts, in the
ordinary course of Jlaw, wunless the Legislature by a
resolution demanded it. No British convention to this
effect, if any, can be said to have been adopted by s. 37.
Furthernore, the responsibility to the Legislature is of the
Council of Mnisters, and not of those who have, I|ike the

first respondent ceased to be Mnisters. [405C F].
(ii)Section 3 of the Commission of Inquiry Act expressly
gives power to Governnent as well as to both the Houses of
Legislature to initiate action instituting an inquiry. Wen
enacting it the Legislature obviously did not consider that
there was any convention or anything in s. 37 which
prevented a Conm ssion of Inquiry being set up under the Act
at the instance of the Government or- the Legislative
Council . [405F-(GF,

(iii)The ~acts of a Mnister while in office do not
cease to be matters-of public inportance after he ceases to

hold office; their character cannot change. VWen it is
al l eged that a M nister has acquired vast wealth for hinself
and his friends by abuse of his official’ position, there

can be no question that the matter is of public

402

i mport ance. It does not cease to be of public inportance
nerely because what is proposed is to inquire into
allegations and not into the steps to be taken to prevent
lapses in the future. Nor can absence of public agitation
show that the facts to be inquired into are not of, public
i mportance. [407E-G 408-Q

Ram Krishan Dalma v. Shri Justice S. R Tendolkar, [1959]
S.C R 279, referred to.

(iv) It is incorrect to say that) allegations nentioned are
not definiteor that an inquiry into them s not
contenpl ated by the Inquiry Act. [409 E-F]

(v) It cannot be inferred fromthe provisions of- s. 10 of
the Act that a Comm ssion of Inhquiry can inquire into the
conduct of a person only incidentally, when the mai'n i nquiry
is in respect of sonething else. What can be done
indirectly should obviously have been consi dered capabe of
bei ng done directly. [411B]

(vi)On the facts of the case the inquiry could not be said
to be mala fide. [412F]

(vii)The. doctrine of Cabinet responsibility does not

nean that if an inquiry was nmade agai nst one of the nenbers
of the Cabinet that woul d be discrimnation under Art. 14.
The respondent was in -a class, by hinmself  and t he
classification was justified. [414A- B]

(viii)The rule of natural justice only requires that a
hearing should be given. When the Conmi ssion refused
perm ssion to the first respondent to cross-exanm ne-all the
wi tnesses who had filed affidavits against himno rule of
natural justice was violated. [415(QF

Meengl as Tea Estate V. Their Worknmen, [1964]2 S.C.R 165 and
Nagendra Nath Bora v. Conmmissioner of Hills Division &
Appeal s, ,Assam [1958] S.C. R 1240.

(ix)Section 10 of the Act gives aright to cross-exanm ne
only these persons who give viva voce evidence before the
Conmi ssi oner. [416F]

(x)Section 4(c) of the Act does not confer a right on a
party appearing before the Commssion to require a Wwtness
giving evidence by affidavit to be produced for his cross
exam nation. The Conmi ssion would, of course, permt cross-
exam nation in a case where it thinks that necessary. [417E]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 16

JUDGVENT:

CIVIL APPELLATE JURISDICTION:.- Civil Appeal No. 1102 of
1966.

Appeal fromthe judgnent and order dated Decenber 27, 1965
of the Jammu and Kashmir H gh Court in W P. No. 67 of 1965.
C K Daphtary, Attorney-Ceneral, S. V. CQupte, Solicitor-
General , Jaswant Singh, Advocate-General for the State of J.
& K. H R Khanna; S. Javali, Ravinder Narain, for the
appel | ant s.

B. Sen, 1. N Shroff, M K Banerjee, B. N Kirpal, R K
Kaul, R N  Kaul, P. L. Handu, Lalit Bhasin and T. R
Bhasin, for respondent No. 1.

The Judgnent of the Court was delivered by

Sarkar C.J. This is an appeal by the State of Jammu and
Kashmr, G M Sadiq, Chief Mnister of that State and D.

P.Dhar ~its Home M nister. The appeal is contested by
r espondent
403

No. 1, BakshiChul am Mohammad. ~ The ot her respondent, N.,
Raj agopal a Ayyangar, a retired Judge of this Court, has not
appeared in this Court or in the court below These are the
parties to the proceedi ngs before us.

After the accession of the State of Jammu and Kashmr to
India in 1947, a responsible Governnent was set up there
under the Prine Mnistership of Shiekh™ Mhammad Abdull a.
Bakshi Ghul am Muhanmad was the Deputy Prine Mnister in that
Governnment and G M Sadigq was also in the Cabinet. In 1953
Shei kh Mbhamad Abdul | a - was di-snmissed fromoffice and a new
Governnment was formed w th Bakshi Ghul am Mohanmad as the
Prime Mnister and G M Sadiq and D. P.” Dhar were  included
in the Cabinet. On January 26, 1957, a new Constitution was

framed for Janmmu & Kashmir. |In the first elections held
under the Constitution, a party called the Nat i onal
Conference got the majority of ~votes. Bakshi Ghul am

Mohamad and Sadi g were nenbers of this party. A 'Mnistry
was then formed with Bakshi Ghul am Mohanmad as the /Prime
M ni ster. It appears that G M Sadiq left the party
sonetine after 1957 and rejoined it along with ' D. P.  Dhar in
Decenmber 1960 and they were taken into the Cabinet. The
next General Elections were held in 1962 Again, " the
Nat i onal Conference Party canme into power. In t he
Governnment that was formed, Bakshi Ghul am Mhammad becane
the Prime Mnister and G M Sadig and D. P. Dhar were taken
in the Mnistry. |In Septenber 1963, Bakshi Ghul am -Mohanmad
resigned fromthe Mnistry under what is called the Kanraj
Pl an and Shanmsudd in becanme the Prime Mnister in his place.
It will be noticed that Bakshi Ghul am Mhammad was the
Deputy Prine Mnister of the State from 1947 to 1953 and its
Prime Mnister from 1953 to 1963. So he held these offices,
one after the other, for a total period of about 'sixteen
years.

In February 1964, Shamsuddin |left office and a new Govern-
ment was formed with G M Sadiq as the Prime Mnister. It
is said that shortly thereafter, political rivalry between
hi m and Bakshi Ghul am Mohanmmad started. |n August 1964, a
noti ce was issued fixing a session of the Legislature of the
State in the follow ng Septenber. According to Bakshi
Ghul am Mohammad, thereafter, some of the legislators wanted
to bring in vote of no-confidence against G M Sadiqs
M nistry and by Septenber 21, 1964 the no-confidence notion
had obtai ned the support of the majority of. nmenbers of the
Assenbl y. On Septenber 22, 1964, at 5 o'clock in the
nmorni ng, Bakshi Ghul am Mohammad and sone of his supporters
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were arrested under the Defence of India Rules. At 8.30
a.m on the sane day the notice of the notion of no-confi-
dence with the signatures of sone nmenbers was handed over to
the Secretary of the Legislative Assenbly. G M Sadigqg
chal | enges the genui neness of the, signatures on the notice
of the notion and al so denies that it had the support of, a
majority:- of the Assenbly-, At 9 a.m the Legislative
Assenbly which was to neet on that day,.

404

was prorogued by the Speaker under the directions of the
Sadar-i-R yasat, the constitutional head of the State.
Sonetime in Novenber 1964, a petition for a wit of habeas
corpus for the release of Bakshi Ghulam Mhammad was
presented to the H gh Court of Jammu and Kashmr. On
Decenmber 15, 1964, before the petition could be heard and
deci ded, Bakshi Ghul am Mohamad was rel eased fromarrest by
the State Government. On January 30, 1965, a Notification
was issued by the State CGovernment appointing a Comn ssion
of Inquiry constituted by N. Rajagopal a Ayyangar to enquire
into (1) the nature and extent of the assets and pecuniary
resour ces - of Bakshi Ghul am Mohammad and the nmenbers of his
famly and other relatives nmentioned in the first Schedule
to the Order, in Cctober 1947 and in Cctober 1963; and (ii)
whet her during this period, Bakshi Ghulam Mohammad and the
others nentioned in the Schedul e had obtai ned any assets and
pecuni ary resources or advantages by Bakshi Ghul am Mhamad
abusing the official positions heldby him or by the
af oresai d people set out in the first Schedul e by exploiting
that position with his know edge, consent and ' connivance.
The Notification provided that in naking the inquiry under
head (ii) the Comm ssion would exani ne only the allegations
set out in the second Schedule to it. It is this Noti-
fication that has given rise to the present proceedings.

The Commi ssion held certain sittings between February 1965
and August 1965 in which BakshiGhul am Mohammad t ook ' part.
On Septenmber 1, 1965, Bakshi Ghul am Mohammad noved the High
Court of Jammu and Kashmir under ss. 103 and 104/ of the
Constitution of Jammu and Kashm r, which correspond to Arts.
226 and 227 of the Indian Constitution, for a wit striking
down the Notification and quashing the proceedings of the
Conmi ssion taken till then and for certain other reliefs to
which it is not necessary to refer. The petition was heard
by a Bench of three | earned Judges of the Hi gh Court. The
Hi gh Court allowed the petition, set aside the Notification
and quashed the proceedi ngs of the Comm ssion. This _appea

is against the judgnent of the High Court. In the High
Court, eight grounds had been advanced in support of the
petition, three of which were rejected but the rest were
accepted, sonme unani nously and sonme by the najority of  the
| earned Judges. They have however not all been pressed in
this Court.

The Notification had been issued under the Janmu & Kashmir
Conmi ssion of Inquiry Act, 1962. The first point taken was
that the Notification was not justified by the Act because
under the Jammu & Kashmir Constitution, a Mnister was
responsible for his acts only to the Legislature and no
action could be taken against himexcept for crinmnal and
tortuous acts in the ordinary courts of law, unless the
Legislature by a resolution denanded it. The substance of
this contention is that an inquiry cannot be directed under
the Act into the actions of a Mnister except at the
instance of the Legislature, it cannot be directed by an
order of the Governnent. This contention is based on S. 37
of the Jamu

405
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& Kashmr Constitution. That section states that the
Council of Mnisters shall be collectively responsible to
the Legislative Assenbly. It is contended that this inplies
that in no other way is a Mnister responsible for anything
that he does when in office. It is also said that is the
convention in Britain and it has been adopted in the State
of Jammu & Kashmr.

We confess to a certain anmount of difficulty in appreciating
this argunent. The point about the British convention need
not detain us. It has not been shown that any such
convention, even if it exists in England, as to which we say
not hi ng, has been adopted in the State of Jammu & Kashmir.
The Jammu & Kashmir Constitution is a witten docunent and
we can only be guided by its provisions. It is said that s.
37 indicates that the British convention was adopted by the
State of Janmu & Kashmir. ~We are unable to agree with this

Vi ew. Section 37 talks of «collective responsibility of
M nisters to the Legi slative Assenbly. That only nmeans that
the GCouncil ~of Mnisters will have to stand or fall to-
ot her, every nenber being responsible for the action of any
Q her. The —enphasis is on collective responsibility as
di stingui shed fromindividual responsibility. The only way
t hat a | egi sl ature can effectively enforce this

responsibility of the Council of Mnisters to it is by
voting it out of office. Furthernore, this responsibility
is of the Council of Mnisters. Bakshi Ghul.am Mohamuad did
not, at the date of the Notification, belong to that

Council. He did not on that date owe any responsibility to
the Legislature under 's. 37. That section has no application
to this case Again s. 3 of thelnquiry Act states, "The
Government nmay and shall if a resolution-in this behalf is
passed by the Jammu & Kashnir State Legislative Assenbly or
the Janmmu & Kashmir Legislative Council by notification
appoint a Commission of Inquiry".” It ~,would, therefore,

appear that the Act gave power to the Covernment to set up a
Conmi ssion and also to both the Houses of the Legislature to
require a Conm ssion to be set up. It is inportant to note
that even the Legislative Council has a right to get a Com
nm ssion appoi nted though s. 37 of the Constitution does not
say anything about the responsibility of the Mnisters to
that Council. The Act was passed by the State Legislature
consisting of both the Houses. It would show that the
Legi slature did not consider that there was any convention
or anything in s. 37 which prevented a Conmi ssion of Inquiry

being set up wunder the Act at the instance of the
Government or the Legislative Council. The Hi gh Court had
rejected this contention and we think that it did so
rightly.

The next point urged in support of the petition was that the
Act permtted a Conmssion to be set up for nmaking an
inquiry into a definite matter of public inportance-and the
matters which the Conmi ssion had been set tip to ‘inquire
into were not such. This contention found favour with al

the |learned Judges of the High Court. We are, however,
unable to accept it. It is true that
406

a Commission can be set up only to inquire into a definite
matter of public inportance. But we think that the matters
into which the Comm ssion was asked to inquire were such
matters. The first inquiry was as to the assets possessed
by Bakshi Ghul am Mohanmad and the other persons nentioned in
the Notification, in October 1947 and in October 1963 and
the second was whether during this period being the sixteen
years when he held office as Prime Mnister and Deputy Prime
M nister, he and the other persons named had obtained any
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assets or pecuniary advantage by abuse of his officia
position or by that position being exploited by the others
with his consent, know edge or connivance, this inquiry
being confined only to the instances set out in the second
Schedule to the Notification. That Schedule contains 38
instances, the first of which, in substance, repeats the
second head of inquiry earlier nentioned. The other itens
refer to individual instances of people being nade to part
with property under pressure brought upon them by abuse of
of ficial position and of public noney being m sappropriated.
At the end of this Schedule, there is a note’ stating that
the gravamen of the charge was that Bakshi Ghul am Mhamrad
abused his official position and the other persons naned,
exploited that position wth his consent, know edge or
connivance in commtting the acts whereby they acquired vast
weal t h. The inquiry was, therefore, into the assets
possessed by Bakshi Ghul'am Mohanmad and the persons naned,
respectively in October 1947 and in October 1963 and to find
out whether they had during this period acquired wealth by
the several acts nentioned in the second Schedul e by abuse
or exploitation of Bakshi Ghulam Mhanmad s of ficia
posi tion.

The first question is, whether these are matters of public
i mport ance. Two of the 1earned Judges held that they were
not and the third/'took the contrary view. = This was put on
two grounds. First, /it was said that these matters were not
of public inportance because they had to be so at the date
of the Notification and they, were not so on that date as
Bakshi  Ghul am Mohammad di d not then hold any office in the
CGovernment. It was next said that there was no evidence of
public agitation in respect of the conduct complained of and
this showed that they were not matters of public inportance.
We do not think that either of these grounds leads to the
view that the natters were not of public inportance. As
regards the first, it is difficult to imgine how a
Conmi ssion can be set up by a Council of Mnisters to
inquire into the acts of its head, the Prime Mnister, while
he is in office. It certainly would be a npbst unusual 'thing
to happen. |If the rest of the Council of Mnisters resolves
to have any inquiry, the Prine Mnister can be expected to
ask for their resignation. In any case, he woul d hinself go
out. If he takes the first course, then no Conm ssion woul d
be set up for the Mnisters wanting the inquiry Wuld have
gone. |If he went out hinself, then the Conm ssion would  be
set up to inquire into the acts of a person who was no
[ onger in office and

407

for that reason, if the |earned Judges of the ' 'H gh Court
wer e right, into matters which were not of public
i mportance. The result would be that the acts of ~a /Prine
M nister could never be inquired into under the “Act. We

find it extrenely difficult to accept that view

These | earned Judges of the Hi gh Court expressed the view
that the acts of Bakshi Ghul am Mohammad woul d have been acts
of public inmportance if he was in office but they ceased to
be so as he was out of office when the Notification was
i ssued. In taking this view, they appear to have based
thenselves on the observation nade by this Court in Ram
Krishan Dalma v. Shri Justice S. R Tendol kar(1) that "the
conduct of an individual nmay assune such a dangerous
proportion and may so prejudicially affect or threaten to
affect the public well-being as to nake such conduct a
definite matter of public inportance, urgently calling for a
full inquiry". The |learned Judges felt that since Baksh

Ghul am Mohamad was out of office, he had becone innocuous;
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apparently, it was felt that he could no | onger threaten the
public wellbeing by his acts and so was outside the
observation in Dalma s case. W are clear in our mnd that
this is a misreading of this Court’s observation. Thi s
Court, as the learned Judges thensel ves noticed, was not
l ayi ng down an exhaustive definition of matters of public
i mport ance. VWat is to be inquired into in any case are
necessarily past acts and it is because they have already
affected the public well-being or their effect might do so,
that they becane matters of public inportance. It is
irrelevant whether the person who committed those acts is
still in power to be able to repeat them The inquiry need
not necessarily be into his capacity to do again what he has
al ready done and it nay well be into what he has done. The
fact that Bakshi Ghul am Mohanmad is no longer in office does
not affect he question whether his acts already done
constitute nmatters of public inmportance. If once it is
admtted, as it was done before us, that if he had been in
office his acts ~would have been matters of public
i nportance, that would be acknow edgi ng that his acts were
of this —character. Hi s resignation from office cannot
change that character. A Mnister, of course, holds a
public office. H's acts are necessarily public acts if they
arise out of his office. |If they are grave enough, they
would be matters of public inportance. Wen it is alleged
that a Mnister has acquired vast wealth for hinself, his
relations and friends, as is done here, by  abuse of his
official position, there can be no question that the matter
is of public inmportance.

It was said that the object - of inquiry was to collect
material for the prosecution of Bakshi Ghul am Mohammad and,
therefore, the matters to be required into  were  not of
public inmportance. This contention is, in our Vi ew,
fall aci ous. It is of public inportance that public nen
failing in their duty shoul d be called upon

(1) [1959] S.C.R 279.

5SCl 28
408
to face the consequences. It is certainly a matter of

i mportance to the public that |apses on the part ~of the
M ni sters should be exposed. The cleanliness of public life
in which the public should be vitally interested, nust be a
matter of public inportance. The people are entitled to
know whether they have entrusted their affairs to  an
unworthy man. It is said that the Notification did not
mention anything about the steps to be taken to  prevent
recurrence of the lapses in future. But that it could not
do. Before the facts were found steps could not be thought
of, for the steps had to suit the facts. The inquiry
proposed in this case will, in the course of finding out the
| apses alleged, find out the process as to how t hey occurred
and it is only after the process is known that steps can be
devised to neet them

It was al so contended that the inquiry was into allegations
of m sconduct agai nst Bakshi Ghul am Mohamad and an inquiry
into allegations was not contenplated by the Inquiry Act.
We are wholly unable to agree. An inquiry usually is into a
guesti on. That question may arise on allegations nade.
Dabnia’s case(l) dealt with an inquiry ordered at least in
part into allegations nmade agai nst people in charge of a big

nercantile enterprise. Al legations may very well raise
guestions of great public inportance. Suppose it is alleged
that people in a city are suffering fromill-health and that

is due- to the contam nated water supplied by the city adm -
nistration. 1t cannot be said that these allegations about
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the existence of poor health and its causes are not natters
of grave public inportance. They would be so even if it was
found that the people’' s health was not poor and the water

was not contami nat ed. It cannot also be said that
al  egations can never be definite. They can be as definite
as any existing concrete matter. It nust depend on what the

al l egation is.

Then as to the question whether the allegations against
Bakshi Ghul am Mohanmad were not matters of public inportance
because there was no public agitation over them The
Notification itself and the affidavits filed in this case on
behal f of the appellants in fact state that there had been
all egations nmmde by the public against Bakshi Ghul am
Mohamad that he had anassed a | arge fortune by the m suse
of his office. But it was said that there was no proof that
the allegations had actually been made. Wether there was
proof would depend on whether the statements in t he
Notification and the affidavits were accepted or not. We
are, however, unable to agree that a matter cannot be of
public inportance unless there was public agitation over it.
Public may not be aware of the gravity of the situation.
They may not know the facts. ~Some menbers of the public may
be aware of individual cases but the entire public may not
know all of them There may have been influences working to
prevent public agitation. Again, whe-

(1)[1959] S.C.R 279.

409
ther a matter is of public inportance or not has to be
deci ded essentially fromits intrinsic nature. If a nmatter

isintrinsically of public inportance, it does not cease to
be so because the public did not agitate over it. Take this
case. Suppose the Governnent sets up a Commission to
inquire into the mneral wealth in our country. The public
are not likely to agitate over this matter for they  would
not know about the mineral wealth at all. Can it be said
that the inquiry does not relateto a matter of public
i mportance because they did not agitate over it? The answer
nmust plainly be in the negative. This would be so whether

there were in fact minerals or not. Considering the
all egations contained in the Notification by thenmselves, we
t hi nk for the reasons earlier nmentioned, that t hey

constitute matters of public inportance even if there was no
public agitation over them It was said that G M Sadigq

D. P. Dhar and various other people had praised the
administration of Bakshi Ghul am Mohammad. That they no
doubt did. But these were speeches nmade in support of party
politics. They mght again have been made without know edge
of full facts. They cannot, in any event, turn a matter of
public inportance into one not of that character.

It was then pointed out that the Notification only nentioned
that the matters were of public inportance but did not say
that they were definite matters of public inmportance. The
Act, as we have earlier pointed out, requires that the
matters to be inquired into shall be definite matters  of
public inportance. But this om ssion of the word "definite"
in the Notification does not, in our opinion, make any

di f f erence. A Court can decide whether the matters to be
inquired into are definite matters of public inportance.
"Definite’ in this connection neans sonething which is not

vague. One of the | earned Judges of the High Court held
that the matters set out in the second Schedul e were vague
as sonme of the instances did not give any date or year. He
also said that the note at the end of the second Schedule.

to which we have earlier referred, added to the vagueness.
W are unable to accede to this view. What the |earned
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Judge had in mnd was apparently the particulars of the
acts. In nost cases, the acts are identifiable from the

particulars given in the second Schedule in respect of them
Further, it is obvious that they had to be identified at the
hearing and could not be proved nor any notice taken of them
unless that was done. It does not appear to have been
contended before the Conmi ssion that there was any natter
not so identifiable. Neither do we think that the note
drawi ng attention to the gravanen of the charges at the end
of the second schedul e indicates any indefiniteness. In
nost of the allegations it had been expressly stated that
the act was done by the m suse of Bakshi Ghul am Mhammad’ s
official position and by his permitting others to exploit
that-it is this which made the natters, matters of public
i mportance-and it was for greater safety that the note was
appended so that no
5SCl - 28( a)
410
doubt ‘was left as to the gravanmen of the charge in each of
the al l egations nade.
The next point-against thevalidity of the Notification was
based on s. 10 of the Act which is in these terms:-
"10. (1) If at any stage of the inquiry the
Conmi ssion considers it necessary to inquire
into/ the conduct of any person or is of
opi nion that the reputation of any person is
likely to be prejudicially effected by the
i nquiry, the Commission shall give to that
person ‘a, reasonable opportunity of being
heard in the inquiry and producing evidence in
hi s def ence;
Provided that nothing in this sub-section
shall apply when the credit of a wtness is
bei ng i npeached.
(2) The Government, every person referred to in
sub-section (1) and with the perm ssion of the
Conmi ssi on, any other person whose evidence is
recorded by the Conmi ssion:-
(a) nMay Cross-examine any person appearing
before the Conmission other than a person
produced by it or himas a wtness,
(b) may address the Conm ssion.
(3)
It was contended that it showed that an inquiry may be nmde
under the Act into the conduct of a person only
incidentally, that is to say, it can be made only when that

becomes necessary in connection with an inquiry into
somet hing el se. It was, therefore, contended that the
present inquiry which was directly into the conduct of
Bakshi Chul am Mohanmad was outside the scope of the Act. It

was al so said that s. 10 gives a statutory formto the rules
of natural justice and provides for the application of such
rules only in the case when a person’s conduct cones up for
inquiry by the Conm ssion incidentally. It was then said
that the Act could not have contenplated an inquiry directly
into the conduct of an individual since it did not provide
specifically that he should have the right to be heard, the
right to cross-exanine and the right to | ead evidence which
were given by s. 10 to the person whose conduct came to be
inquired into incidentally. W are unable to accept this
view of s. 10. Section 3 which permits a Conm ssion of
Inquiry to be appointed is wide enough to cover an inquiry
into the conduct of any individual. It could not be a natu-
ral reading of the Act to cut down the scope of s. 3 by an
inmplication drawn from s. 10. W also think that this
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argunent is illfounded for we are unable to agree that s. 10
does not apply to a person whose conduct conmes up directly
for inquiry before a Conmi ssion set up under s. 3. W find
nothing in the words of s. 10 to justify that view. If a
Conmission is set up to inquire directly into the conduct of
a person, the Comm ssion nust find
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it necessary to inquire into that conduct and such a person
would therefore, be one covered by s. 10. It would be

strange indeed if the Act provided for rights of a person
whose conduct incidentally cane to be enquired into but did
not do so in the case of persons whose conduct has directly
to be inquired into under the order setting up the
Conmi ssi on. It would be equally strange if the Act
contenplated the conduct of a person being inquired into
incidentally and not directly. Wat can be done indirectly
shoul d obvi ously have been considered capabl e of being done
directly. W find no justification for accepting the
reading of the Act which | earned counsel for Bakshi Ghul am
Mohamad ‘suggest s.

The next  _attack on the Notification was that it had been
issued nmala fide. One of the |earned Judges of the High
Court expressly rejected this contention and the others al so
seem to have been of the same view for they did not accept
it. W find no reason'to accept it either. |In that view of
the matter, we consider it unnecessary to discuss this
aspect of the case in great detail. W have set out the
broad events of the case and it is onthemthat the case of
mala fide is based. It is not in dispute that for some tine
past there was political rivalry between  Bakshi Ghul am
Mohammad and G M Sadig. It was also said that there was
personal aninobsity because G M Sadig wanted to advance the
interest of his relatives and followers by ousting persons
bel onging to Bakshi Chul am Mohanmad’ s~ group in | various

fields. This allegation of personal aninosity cannot be
said to have been established. It is really on the
political rivalry and the events happening since Septenber
21, 1964 that the allegation of nale fide is founded. It

was said that the steps taken since the arrest = of /Baksh

Ghul am Mohamad down to the setting up of the Commi ssion of
Inquiry were all taken with the intention of driving himout
of the political life so that G M Sadig would have no
rival as a political leader. First, as to the arrest. The
case of Bakshi Ghul am Mohamuad was that the arrest was mala
fide. On the other side, it was said that since about July
1964 various allegations of abuse of power by Bakshi~ Ghul am
Mohamad some of which forned the subject matter of inquiry,
had conme to the notice of the Government and thereupon
i nvestigations were started by the Crimnal Investigation
Departnent at the instance of the Governnent. |n order to
stop the investigation Bakshi Chulam Mhammad -and his
followers started dowdyi sm and ot her form of breaches of |aw
and order endangering public safety and maintenance of
public order. It was pointed out that the situation in
Kashmir had not been easy for sonme tine past due to the
hostile intentions of Pakistan and China and breach of |aw

and order added to the seriousness of the position. It was
said that for these reasons Bakshi Ghul am Mbhammad had to be
arrested and detained under the Defence of India Rules. it

was said on behalf of Bakshi Ghul am Mohamad that prior to
the arrest, a no confidence notion had been sponsored and
had actually gathered in volunme and the arrest was nade to
stultify
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it. Wat support the no confidence nmotion had we do not
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know. It woul d appear however t hat the Cri m nal

I nvestigation Departnent had been nmaking inquiries against
Bakshi  Ghul am Mhammad' s acts for sone tinme past and the
situation in Kashmi r was i nfl anmabl e. In t hose
ci rcumst ances, it cannot be said that Bakshi Ghul am
Mohamuad’s arrest was nala fide. He was no doubt released
fromarrest after a petition had been noved for his release
and before the petition was heard. It was said that he was
rel eased because the Government found that the petition was
bound to succeed. W have no material before us on which we
can say that the petition was bound to succeed. On behalf
of G M Sadigq and D. P. Dhar it was said that he was
rel eased because of ill-health. This does not appear to
have been denied. It was also said on behalf of G M Sadiq
that the investigation having been conpleted there was no
cause for Bakshi Ghul am Mohammad to instigate breaches of
| aw and order and therefore it was not necessary to keep him
in detention any longer. On the evidence before us, we are
unable to say that the case made by G M Sadiq cannot be
accepted.. As to the prorogation of the Assenbly, it is said
by the appellants that it was necessary because it was
apprehended that if the Assenbly net, there might have been
troubl e inside the House created by Bakshi Ghufam Mohammad’ s
followers who resented the arrest. On the materials before
us, we are unable to say that this apprehension was
pr et ended. It was also said by the appellants that the
prorogation had been decided upon before the arrest of
Bakshi  Ghul am Mohamad but the order could not be passed
because the Sadar-i-Riyasat was out of Srinagar from before
Sept ember 15, 1964 when both the arrest and prorogati on had
been deci ded upon and did not return there till sonme tinme on
Septenber 21, 1964. The fact that the Sadar-i-Riyasat
returned on that date is not denied.~ As we have said, the
arrest and the prorogation took place onthe next day, that
is, Septenmber 22, 1964. Bakshi Gnhul am Mohamuad was rel eased
on Decenber 15, 1964 and the Notification challenged was
i ssued on January 30, 1965. On these facts, we are unable
to hold that Bakshi Chulam Mohammad has been” able to
establish that the inquiry had been set up mala fide ' ow ng
to political rivalry.

It has been said on behalf of the appellants that there
could be no political rivalry because, —as appears from
Bakshi Chul am Mohammad’ s own affidavit, he had declared his
intention to retire frompolitics. On behalf of Baksh

Ghul am Mhammad it was stated that G M Sadiq had made a
statement that he would be released after a Conmi ssion of
Inquiry was set up and this would show that the  detention
was mala fide and that would indicate that the Notification
had also been issued nala fide. That statenment s’ not
before us. On behalf of G M Sadiq it was said that such a
statenment had not been made and what had been said was that
he would be released after the conpletion of investigation
by the Crimnal Investigation Departnent as thereafter,

there

413
will be no occasion for Bakshi Chul am Mohammad to disturb
the public peace and safety. It was also said that it had

been nment i oned t hat after the conpl eti on of the
i nvestigation, the Comm ssion of Inquiry would be set up
This is not denied. It however does not make the arrest
mala fide. 1t was further said by Bakshi Ghul am Mhamad
that the statement showed that the Conmission was set up to
prevent himfromdisturbing public safety and | aw and order
and that, therefore, it was outside the scope of the Inquiry
Act . This was denied on behalf of G M Sadig. In the
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absence of the statenent, it is inpossible for us to say
which is the correct version. Another point taken was that
the affidavits filed on behalf of the appellants showed that
the Governnment were satisfied about the correctness of the
allegations into which the inquiry was directed. It was
contended that since the inquiry is for finding facts, if
the Government were already satisfied about them there was
no need for further inquiry. This contention has no force
at all. What the affidavit really said was that the
Government were prima facie satisfied. They had to be so
before they could honestly set up the Conm ssion to nake the
inquiry. It was said on behalf of G M Sadiq that before
setting up the Conm ssion the Government had investigated
into the facts through the Crimnal Investigation Departnent
and if the Governnent’sintention was nala fide, they could
have started crimnal proceedings and ruined the politica
life of Bakshi Chul'am Mohanmad just as well thereby and kept
him busy and out of politics for a long tine. It was
pointed out that this mnmght  have resulted in serious
consequences for Bakshi Ghul am Mohammad whi ch t he Conmi ssi on
of Inquiry would not. It was also pointed out that the
Conmi ssi oner appointed was aretired Judge of the Suprene
Court of India. Al this, it was said, would indicate that
the action had not ‘been pronpted by nmalice. W cannot say
that these contentions of the appellants have no force.

The next ground of attack on the Notification was based on

Art. 14. It was said that nost of the matters into which
the Comm ssion had' been directed to inquire fornmed the
subject matters of Cabinet decisions. It was pointed out

that since such matters are confidential and no one is
allowed to divulge in what way the nmenbers of -the Cabinet
voted on them it nust be held that they were all " equally
responsi ble for the acts sanctioned. ~That being so, it was
contended that by picki ng Bakshi Ghul am Mohanmad out' of the
entire Cabinet for the purpose of the Inquiry the CGovernnent
had discrimnated against himin a hostile way. [t was
contended that the Notification nust be set aside /on that
ground. We find this contention untenable. The inquiry is
in respect of wealth acquired by Bakshi Ghul am Mohamad and
his friends and relatives by msuse of his of ficia
posi tion. It would be strange if all the nenbers of the
Cabinet voluntarily abused their office for —putting noney
into the pockets of Bakshi Ghul am Mohamad and his friends.
Let us, however, assume that all the

414

menbers of the Cabinet assisted Bakshi Ghullam Mhanmad in
doing this. It is however not said that other nenmbers had
acquired wealth by these acts. He was, therefore, in a
class by hinself. This <classification has further a

rati onal connection with the setting up of the Comni ssion
for the object is to find out whether the wealth “had been
acqui red by Bakshi Chul am Mohamrad by the abuse of officia

posi tion.
It remains now to deal with the last point. Thi s ~was
di rected agai nst the proceedings of the Comm ssion. It —was

said that the proceedi ngs had been conducted in a manner
contrary to the rules of natural justice and to statutory
provi si ons. Two specific conmplaints were made. The first
was that the Commission had not allowed Bakshi Ghul am
Mohamad to inspect all the docunents before he was called
upon to answer the allegations nade against him The second
was that the Comm ssion had refused himperm ssion to cross-
exam ne persons who had filed affidavits supporting the
all egations nade against him W have now to set out the
procedure foll owed by the Conmm ssion. It first called upon
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the Governnent to file affidavits in support of the
all egations in the second schedule to the Notification and
to produce the docunents which supported them It then
asked Bakshi Ghulam Mhamad to file his affidavit in
answer. Thereafter the Comm ssion deci ded whet her any prima
facie case had been made for Bakshi Ghul am Mohammad to neet
and in that process rejected sone of the allegations.
Bakshi  Ghul am Mhammad was told that there was no case

which be had to neet in respect of them Qut of the
remaining allegations, a group was selected for fina

consideration and it was decided that the rest would be

taken up gradually thereafter. In connection wth that
group of cases, counsel for Bakshi Ghul am Mohammad wanted to
cross-examne all the persons who had filed affidavits

supporting the Governnent’s allegations in the cases
included in that group. The Conmi ssioner ordered that he
woul d not give perm ssion to cross-exam ne all the deponents

of affidavits but would deci de each case separately. It was
after this that the petition for the wit was presented.
The question of inspection is no |longer a live question. It

is true that when Bakshi ~CGhul am Mohamad was directed to
file his affidavits he had not been given inspection of’ al

the docunents and files which the Governnent proposed to use
to support their case. On behalf of Bakshi Ghulam Mhamrad
it was said that this was a denial of the rules of natura

justice. It is not necessary to consider this question
because it is adnmtted that since then inspection of the
entire lot of files and docunents has been given. At the

final hearing of the allegations, therefore, Bakshi Ghul am
Mohamad woul d no | onger be at any di sadvant age.
The next point is as to the right of cross-exan nation

This claimwas first based on the rul esof natural « justice.
It was said
415

that these rules require that Bakshi Ghul am Mohamrad shoul d
have been given a right to cross-exam ne all those ' persons
who had sworn affidavits supporting the allegations  against
him W are not aware of any such .rule of natural = justice.
No authority has been cited in support of it. Qur attention
was drawn to Meenglas Tea Estates v. Their Worknen(1l), but
there all that was said was that when evidence is given viva
voce against a person be nust have the opportunity to -hear
it and to put the witnesses questions in cross-examnation

That is not our case. Furthernore, in Meenglas Tea Estate
case(l) the Court was not dealing Wth a fact finding body
as we are. Rules of natural justice require that a party
agai nst whom an allegation is being inquired into should be
gi ven a hearing. Bakshi Ghul am Mohamrad was certainly given
that It was said that the right to the hearing included a
right to cross-exanmine. W are unable to agree that is so.
The right nust depend upon the circunstances of each case
and must also depend on the statute under which the
al l egations are being inquired into. This Court has held in
Nagendra Nath Bora v. Conmi ssioner of Hlls Division -and
Appeal s, Assan(l) that "the rules of natural justice vary
with the varying constitution of statutory bodies and the
rules prescribed by the Act under which they function; and
the question whether or not any rules of natural justice had

been cont ravened, should be decided not under any
preconceived notions, but in the light of the statutory
rules and provisions." W have to renenber that we are

dealing with a statute which permits a Conmission of Inquiry
to be set up for fact-finding purposes. The report of the
Conmi ssi on has no force proportion vigorous. This aspect of
the mtter is inmportant in deciding the rules of natura
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justice reasonably applicable in the proceedings of the
Conmi ssion of Inquiry under the Act. ’'Then we find that s.
10 to which we have earlier referred, gives aright to be
heard but only a restricted right of cross-exaniination

The latter right is confined only to the witnesses called to
depose against the person demanding the right. So the Act
did not contenplate a right of hearing to include a right to
crossexamne. It will be natural to think that the statute
did not intend that in other cases a party appearing before
the Comm ssion should have any further right of cross-

exam nati on. We, therefore. think that no case has been
made out by Bakshi Ghul am Mohamad that the rules of natura
justice require that Iie should have a right to cross-

exam ne all the persons who had sworn affidavits supporting
the all egati ons nade agai nst him
W wll now deal with the claimto the right to cross-
exam ne based on statutory provision. That claimis based
on s. 4(c) of the Act.. The relevant part of the section is
as follows:--

"The Conmi ssion shall have the power of a

Cvil Court. while trying a suit wunder the

Code of Civil Proce-

(1) [1964] 2 S.C R 165.

(2) [1958] S.C.R 1240.
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dure Svt. 1977, in respect of the follow ng

matters, nanely: -

(a) sumoni ng and ao _enforce the attendance

yof an person and exam ni ng hi mon oath;

(b)

(c) receiving evidence on affidavits
It is not in dispute that the Code of Civil~ Procedure of
Jammu and Kashmir State referred to. in this section \is in
the same ternms as the Indian Code of Civil Procedure., | O der
19 r. 1. of the Indian Code reads as follows:--

"Any Court mmy at any time for sufficient

reason order that any particular fact or facts

nay be proved by affidavit, or ‘that the

affidavit of any witness may be read at the

hearing, on such conditions as the Court

t hi nks reasonabl e: -

Provided that where it appears to the Court

that either party bona fide desires t he

production of a witness for cross-exam nation

and that such witness can be produced, an

order shall not be made authorising the evi-

dence of such wtness to be gi ven by

affidavit."
The contention is that the powers of the Conmi ssi on
therefore to order a fact to be proved by affidavit are
subj ect to the proviso that power cannot be exerci sed when a
party desires the production of the persons swearing the
affidavits for cross-exam ning them
The contention was accepted by the High Court. W take a
different view of the matter. W first observe that the
inquiry before the Conmissionis a fact-finding inquiry.
Then we note that s. 10 which, in our opinion, applies to a
per son whose conduct cones up for inquiry by the Conmi ssion
directly, has a right to cross-examne only those persons
who give viva voce evidence before the Comm ssion against

hi m If S. 4(c) conferred a right to cross-exam ne every
one who swore an affidavit as to the facts involved in the
inquiry, then S. 10(2) would becone superfluous. An
i nterpretation producing such a result cannot be right. It

also seens to us that O 19 r. | has to be read with O 18
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r. 4 which states that the evidence of the wtnesses in
attendance shall be taken orally in open court. It would
appear, therefore, that O 19 r. 1. is intended as a sort of

exception to the provisions contained in O 18 r. 4. The Act
contains no provision simlar to O 18 r. 4. Therefore, when
S. 4(c) of the Act gave the Commission the power of

receiving evidence on affidavits, it gave that as an
i ndependent power and not by way of an exception to the
general rule of taking evidence viva voce in open court. It

woul d be natural in such circunstances to think that what
the Act gave was only the power
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to take evidence by affidavit and did not intend it to be
subject to the proviso contained in O 19 r. I. If it were

not so, then the result really would be to require al

evi dence before the Conmission to be given orally in open
court. If that was intended, it would have been expressly
provided for inthe Act. W should here refer to Khandesh
Spinning /etc.. Co. Ltd. v. Rashtriya Grni Kangar Sangh(1)
where this  Court dealing with a somewhat sinmilar section
like s. -4(c) observed that facts m ght be proved by an
affidavit subject to O 19 r. (1). The observations appear
to have been obiter dicta. In any case that case was
dealing with a statute different fromthe one before us.
The observation there made cannot be of nuch assistance in
interpreting the Jammu and Kashnmir I nquiry Act. The nunber
of witnesses swearing affidavits on the  side of t he

CGovernment nmay often be very large: In fact, in this case
the nunber of witnesses swearing affidavits on the side of
the Governnent s, it appears, in the region of four
hundr ed. The statute could not have intended that all of
them had to be exami ned in open court and subjected to
Cross- examni nati on, for then, the “proceedings of t he

Commi ssion would be interminable. W feel no doubt that the
Act contenpl ated a quick di sposal of the business before the
Comm ssion, for, otherw se. the object behind it mght have
been defeated. While on this topic, we would inpress upon
the Comm ssion the desirability of speedy disposall of the
inquiry. For these reasons, in our view, s. 4(c) of the Act
does not confer a right on a party appearing before the
Conmission to require a witness giving evidence by an
affidavit to be produced for his cross-exam nation. The
Conmi ssion would, of course, permt cross-examnation in a
case where it thinks that necessary. The view that we take
should not put any party in any difficulty. He can _always
file affidavits of his own denying the allegations made in
affidavits filed on behalf of the other party: If the
evidence on both sides is tendered by affidavits, no._ one
should be at any special disadvantage. W have also to
renmenber that s. 9 of the Act gives the Comm ssion power to
regulate its own procedure subject to any rul es nade under
the Act. W find that the rules provide that evidence my
be given by affidavits and the Commi ssion may after reading
it, if it finds it necessary to do so, record the evidence
of the deponents of the affidavits and al so of others; see
ff. 6, 7 and 8. Rule 10 reproduces the restricted right of
cross-exam nation given by s. 10. Rule 11 says that in al
matters not provided by the rules, the Conmi ssion may decide
its own procedure. One of the matters covered by the rules
is cross-exam nation of witnesses. So the rules contenplate
Cross-exam nation as a nmatter of procedure and t he
Commi ssion is free to decide what cross-exam nation it wll
al l ow provided that in doing so it cannot go behind

the rules relating to cross-exanination. Section 9 of the
Act has to be read in the light of these rules. Al this.
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we think, supports

(1)[1060] 2 S.C.R 841.
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the interpretation we have put on s. 4(c). W also fee
that the procedure before a body Iike the Comnission has
necessarily to be flexible. W, therefore, reject the |ast
contention.

In our view, for these reasons, the judgnent of the High
Court cannot be supported. W accordingly set it aside.
The appeal is allowed.

Appeal al | owed.
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