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Ramaswany, J.

Leave granted in all the special |eave petitions.

The respondents were adm ttedly appointed in Railway
Enpl oyees’ Consumer Co-operative ~Stores at Rajahmundry,
Vi sakhapat nam Vi jianagaram and Dharmavaram i n Sout h-Centra
Rai lway. They filed different OAs. before the Centra
Admi nistrative Tribunal [ CAT], Hyderabad Bench seeking
declaration that they are "regular Railway enployees in
Class Il posts" and entitled to be paid regul ar salary for
conti nuous service from the date of the respective
appoi ntnents in the Societies and also consequential
pronmotion, increments and payment of arrears of salary. The
CAT, Hyderabad Bench followi ng the decision of the Madras
Bench delivered on June 29, 1990 in O A No.305/88 all owed
the O As. and gave the directions for grant of the reliefs
referred to earlier but paynment of salary was directed to be
made from the date on which respective applications  were
filed. By the tinme the present Special Leave Petitions cane
to be filed, a two-Judge Bench of this Court by order dated
Septenber 7, 1994 made in C A No.2932/91 confirned the
order of the CAT, Madras Bench but the review petition was
pendi ng. When these appeals had cone up for hearing  on
Cctober 16, 1995 it was pointed out to another Bench by the
Additional Solicitor General that despite the dism ssal the
matter required examnation and for that reason notice was
already issued in another case, viz., C A @SLP 24287/ 95.
Al the matters were accordingly tagged together. After the
di smssal of the review petition a two-Judge Bench by order
dated Novenber 13, 1995 referred the matter to this Bench
Thus these appeal s by special |eave.

The admitted facts are that the respondents were
appointed by the respective Railway Co-operative Stores
regi stered under the Andhra Pradesh Co-operative Societies
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Act, 1964 as amended fromtine to tine. The Co-operative
Stores were organised by the Railway Admnistration as
social welfare nmeasure to inculcate thrift and cooperative
spirit in the managenent of the societies, distribution of
essential conmmdities and lending of credit facilities etc.
to the menbers of the societies. Under the bye-I|aws,
respective societies consist of serving nenbers of the
Rai |l way Adm nistration at the respective places. Nornmally
these societies are forned at railway junctions. They are
organi sed under the instructions issued by the Railway
Admi nistration in the Railway Establishment Mnual [non-
statutory orders]. W rking of the societies are supervised
by the wel fare officers appoi nt ed by the Rai | way
Admi nistration. It is in dispute as to whether salaries to
wel fare officers are paid by the societies concerned or by
the Railway Administration but that is not nmaterial for
di sposal of these appeals. It-is also not in dispute that
one third  of the nenbers of the societies are nom nated by
the Railway Adm nistration.

Shri' Tul si, | ear ned ~Additi onal Solicitor GCenera
contended, on the facts, that Co-operative Stores registered
under the Co-operative Societies Act, a State Act and the
articles of association or the bye-laws of the societies are
sanctioned by the Registrar of Co-operative Societies [for
short, "the Registrar”] of the concerned State appointed by
the State Governnent under the respective State Acts. The
constitution of the societies is regulated and registered
under the State Act. Appropriate law, rules and bye-Ilaws
provide that the General Body of ~the society periodically
el ects the nmenbers of the conmttee which inturn elects the
President or general body itself elects the President, for a
specified term The President and the commttee, as the case
may be, is enpowered to appoint the officers, enployees and
servants of the Stores according to its bye-laws. The
Regi strar under the respective ~Acts, has supervision and
control over the working of the societies and its enpl oyees.
In case of dispute between the (society and its nenbers or
the society and its officers or enployees, the sane is
resolved by an arbitrator under the Act -and appea
thereunder is provided to a Tribunal constituted or an
appel l ate forum specified. The jurisdiction of a civil court
stands excluded in respect of the said disputes. Salaries to
the staff are paid by the society. Railway Establishment
Manual prescribes procedure for organisation of the welfare
activities, one of which is establishment of consunmer credit
co-operative societies or house building societies. The
share capital, though deducted from the salary of the
menber - enpl oyees, is only by way of an anenity to enable
themto organise, as a co-operative novenent, for self-help
and thrift. The Admi nistration has no control / over
sel ection, appointnment and paynent of salaries to'the staff
of the society. No qualifications are prescribed iin that
behalf. It is due to administrative exigencies of the
concerned Stores or the Societies that appointnent  or
di smssal can be made by the President/conmittee as per the
procedure prescribed under the respective Acts or the Rul es
or bye- 1 aws nade t her eunder. Ther eby t he Rai | way
Admi ni stration has no managerial or administrative control
over the staff of the Stores/Societies. The conditions of
service of the officers of the Railway Adm nistration are
not applicable to them If the Society is liquidated by the
Regi strar for its msnmanagenent the enployees of the
Societies seek the renmedy only against the Societies. The
soci eties have not been inpl eaded as respondents. The ratio
in MMKhan & Ors. v. Union of India & Os. [(1990) Supp
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SCC 191] cannot be applied to the enployees of the
Societies/Stores. The rent-free accomopdati on and provision
of electricity to the Stores and nedical facilities to the
enpl oyees are extended as a part of the welfare neasure
wi thout creating an obligation on the part of the Railway
Adm nistration to treat them as Railway enployees. In
M M Khan’s case recogni sed cooperative cant eens wer e
organised as a part of the statutory duty under Section 46
of the Factories Act where enployees are 100 or above in
nunber but below 250. The ratio laid down therein is
i napplicable to the facts of these appeals. Shri K Madhava
Reddy, |earned senior counsel and Ms. Chandan Ramanurt hy,
| earned counsel for the respondents contended that the ratio
of MMKhan's case applies. on all fours to the facts of
these appeals. Co-operative Stores/Societies have been
organised at the instance of the Railway Admnistration.
Their work is controlled and  supervised by the WlIfare
O ficer appointed by the Railway Adm nistration and subsidy
is being 'paid by the Railway Admnistration. The society is
nerely an__intervening agency or veil between the Railway
Admi ni stration and the ~enpl oyees of the Cooperative
Stores/ Soci eties. The Railway Administration admittedly
gives facilities |Ilike railway passes, quarters on nom na
rent, free nedical ‘aid and other anmenities given to the
regul ar officers and servants of the Railway Adm nistration
fromtinme to tine. /The Railway Board i'ssues circulars from
time to tine to control, organi se and supervi se the working
of the Stores. The Railway Establishment Manual itself is a
conplete code in that behalf. Merely because the Railway
Adm nistration Kkept its arms _-as an intervening agency
between the Stores and the enpl oyees, it cannot disown its
liability to treat the enpl oyees appoint ed by t he
Stores/ Societies [like canteen cases] as its enployees. The
deci sion of the Madras Bench of the CAT since upheld by this
Court in an appeal and review petition also having been
di sm ssed, the enployees appointed by the respective Stores
in Southern Railway and South-Central Railway forma class
di scharging the same duties. Therefore, the respondents
cannot be denied their Constitutional right to have equa
treatnment as had by the regular Railway enployees. Sm
Chandan Ramanurthy placed strong reliance on yet another
decision of a two-Judge Bench of this Court in Parim
Chandra Raha & Os. v. Life Insurance Corporation of India &
Os. [(1995) Supp. 2 SCC 611].

In view of the respective contentions a question giving
rise to far-reaching consequences energes for decision in
these appeals. The question is whether the officers,
enpl oyees and servants appointed by a Co- oper ati ve
Soci ety/ Stores registered under the Co-operative Societies
Act of a State or Societies Registration Act (for short,
‘the Society’) and organised as a welfare neasure to
i ncul cate co-operative nmnovenent, self-help and thrift anong
the officers and servants of Railway Adm nistration, can be
declared to be regularly appointed Railway enployees?
Whet her they are Railway enpl oyees defined under the Railway
Establ i shmrent Manual and entitled to all the consequentia
benefits? Before adverting to the instructions in the
Rai | way Establishment Mnual, it would be profitable to
consider the legal setting of the appointnents of the
enpl oyees and servants of the Society. 1In this case since
admttedly the A P. Co-operative Societies Act [7 of 1964]
(for short ‘the Act’) is applicable, its provisions and of
the predecessor Acts repealed thereunder and of the Rules
made t hereunder as anended fromtinme to time and bye | aws of
the society are required to be exam ned. The Act was enacted
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with a viewto encourage co-operative novenent, inculcate
thrift and self-help and to organise the societies on
denocratic lines. The right to forma society is a statutory
right and is not a fundanental right, a Society registered
under Section 7, on compliance with and conformng to the
requirenents laid down therein and the rul es made
thereunder, is a body corporate under Section 9. The
Regi strar is enpowered under Section 15 to divide the area
of operation of the Society or amalgamate Societies for
their day to day better working. The amendment to the bye-
| aws shall be approved by the Registrar and registered under
Section 16. The rights and liabilities of the nenbers are
regulated in Chapter Il subject to Section 21. Section 19
regul ates the eligibility of a menber and ot her
qualifications. Section 21 prescribes disqualification for
menber ship of the ~ Soci ety. Secti on 21-A prescribes
disqualification for nenbership of the comrittee of the
soci ety. Section  21-AA envi sages cessation of nmenbership of
a comittee and the reinstatement wunder Section 21-B
El ection 'and the right to vote is regulated by Section 25.
Managenent of the society is regulated by Section 30.

The ultimate authority of the Society vests in its
general body vide Section 30 (1) (a). It would be subject to
the other provisions of ~the Act and the Rul es and bye-I|aws
made t hereunder. Section 31 prescribes the procedure for
constitution of a/ comittee and t heir duti es and
responsibilities etc. Section 32 prescribes procedure for
hol di ng general body neeting of the Society and the
conmittee and sub-section (4) thereof enpowers the Registrar
to appoint a Special Oficer with renmuneration for the
managenent of the commttee. Section 37, with an non-
obstante clause and subject to the execution of an
agreement, enpowers the Society to deduct the share capita
or any anmount from nonthly salary or wages payable to a
menber of the Society. The duration of elected body is five
years. Chapter VI consists of Sections 50 to 60 for audit,
enquiry, inspection and surcharge for the m snanagenent and
recovery of the anpbunts found m snmanaged or defal cated from
the menmbers of the committee or the officers or servants of
the Society. Chapter VIII deals with settlenment of disputes.
It consists of Section 61 to 63. Sub-section (1) of Section
61 with a non-obstante clause provides that any dispute
touchi ng upon the constitution, nmanagenent or the business
of the Society other than a dispute regarding disciplinary
action taken by the Society or its conmittee against a paid
enpl oyee of the Society, shall be resolved by arbitration on
a reference wunder Section 62 and recovery of the nmonies due
toit. Chapter IX deals with winding up of and cancell ation
of the registered Societies. Liquidator gets appointed to
wind up the Society. Chapter X deals with execution of the
deci sions, decrees or orders. Chapter X provides for
constitution of a Co-operative Tribunal, appointment of the
menbers of the Tribunal, appeal thereto, revision to the
Regi strar and review of the orders had been provided in
Sections 76,77 and 78. Chapter Xl|I deals with offences and
penal ti es.

Section 79 (1) (a) provides that "it shall be an
of fence under the Act, if a conmittee, an officer, enployee
or any menber of the society willfully makes a false return
or furnishes false information, on a lawul order or
direction issued" under the Act. Cause (aa) provides that
"if the conmttee, an officer, enployee or any nmenber of the
soci ety furnishes false infornation to gain adm ssion or to
continue as nmenber of a society etc., it/he shall be liable
for prosecution as envisaged under the Act. Special Courts
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are enpowered to take congni zance and try an of fence agai nst
the officers etc. constituted under Section 83-A

Section 116-A with a non-obstante clause gives power in
Chapter VX to the Registrar to constitute a common cadre
for the categories of enployees for <certain societies
enuner at ed thereunder. Section 116-AA equally gives power to
him to abolish the centralised services for «certain
categories of enpl oyees. Section 116-C enpowers t he
societies with prior approval of the Registrar to fix
staffing pattern, qualifications, pay-scales and other
al l owances. In case of a society receiving financial aid
fromthe Governnent, appointnent or renpoval of the Chief
Executive of the society by whatever name called of any
soci ety should be nade only with the prior approval of the
Regi strar as per sub-section (2) of Section 116-C. Section
121 bars the jurisdiction of courts and provides that no
order, decision or action taken or direction issued under
the Act~ by an arbitrator, liquidator, Registrar or Tribuna
etc, shalll be liable to be called in question in any court.
The rights ~and liabilities are subject to the bye-Iaws,
Rul es and  the Act. The Society owes its existence and
continuance by its efficient~ and proper managenent by the
Comm ttee assisted in its day-to-day nmanagenent by its
staff.

Rul es 28 and 29 of the Co-operative Societies Rul es of
1964 [for short, "the Rules"] provide as under

"28. Oficers and servants of societies:

- (1) No society shall appoint any

person as its paid officer or servant in

any category of - service, unless he

possesses the qgualification and

furni shes the security as specified by

the Registrar, fromtime to tinme, for

such category of service in the society

or for the class of societies to which

it bel ongs.

(2) No society shall retain in service

any paid officer or servant, if he does

not, acquire qualifications, or furnish

the security, as is referred to sub rule

(1) within such time as the Registrar

may direct.

(3) The Registrar may, for specia

reasons, relax in respect of any paid

officer or servant, the provisions of

this rul e in regard to t he

qualifications he should possess or the

security he should furnish.

(4) No society shall appoint as its paid

officer or servant in any category of

service any person who is related to any

director or menber of the committee of a

financing bank to which the society is

affiliated except with the prior

approval of the Registrar.

(5) Notwi thstanding anything contained

in t he bye- | aws/ speci al bye- | aws,
service regulations or comopn cadre
regul ati ons of t he co-operative

soci eties, every pai d servant and
officer of a society, other than those
in the |ast grade service, shall retire
fromservice on the afternoon of the
| ast date of the nonth in which he
attains the age of 58 years.
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29. Appointnent of Secretary:- Every

financing bank, every «credit society

with limted liability and a working

capital of not |ess than Rupees one |akh

shal | appoint a paid secretary. The paid

secretary shall be disqualified for

bei ng appointed as, and for being a

menber of the committee of the financing

bank, the society or the nortgaged bank

as the case may be:"

A conspectus of these provisions would clearly indicate
that registration of the society, election to the commttee,
the term thereof, rights and liabilities of the nmenbers and
of fice bearers are regul ated under the Act. Power to appoint
of ficers, enployees and servants of the society is given to
the President or the committee, as the case may. They are
regul ated by the bye-laws, Rules and the Act. Their service
conditions are regulated by those provisions wth prior
approval of the Registrar. A sanple bye-laws of the society
relating to the Consunmer Stores at Rajahmundry has been
pl aced before ~us. It shows that under bye-law 19, the
managenment of the affairs of the society, subject to the
resol uti ons passed fromtime to time by the general body or
the commttee fromtine to tine, "shall vest in the managing
conmttee". Under /bye-law 20, the general body elects,
anongst thensel ves, /a President, a Secretary, an Assistant
Secretary. Under bye-laws 23, subject to the resolutions
passed by the managing conmittee fromtine to tine, severa
officers of the society shall have the powers to nanage the
soci ety as enunerated thereunder. Sub-bye-law (2) thereof
provides that Society shall —appoint a paid Mnager who,
anong ot her things, shall be responsible to carry on day-to-
day work of the society on sound |ines. Under sub-law (3),
the managing conmittee is enpowered to prescribe fromtine
to time the strength of the establishnent of the society and
the scales of pay and allowances adm ssible to each menber
appointed by the President. Under sub-law (3) (c), the

President shall have the power to fine, suspend or disnmnss
the menbers of the establishnment. Except in the case of
fine, an appeal shall lie to the Conmmittee against every

order awarding a punishment by the President. Under bye-law
27 (2), no officer or servant shall remain in any category
of service in the Society, if he does not furnish security
as prescribed by the Registrar. The other bye-laws are not
rel evant for the purpose of these cases.

It would thereby be clear that the power to prescribe
strength of the establishnment appointnment of the staff of
the Society, its officers, enployees and servants, and their
scale of pay are regulated by bye-laws, Rules and the Act.
Di sciplinary control lies with the President and the
Conmittee. The disciplinary action against its enployees is
excluded from the arbitration proceedings, by operation of
Section 60. For offences etc. are prosecuted under the Act,
the jurisdiction of the civil court is excluded. Appointnent
of the officers, enployees and servants of the Society is
regul ated by the provisions of the Act, Rules and the bye-
laws as self-contained schene and code. The Soci ety enjoys
autonony as a body corporate subject to the provisions of
the Act, Rules and bye-laws. It enjoys exclusive power to
appoi nt and keep disciplinary control over the staff inits
establishnent. The tenure is subject to bye-laws, Rules and
Act and |law so long as the Society is not |iquidated as per
law. In Co-operative Central Bank Ltd. & Os. etc. V.
Addi tional Industrial Tribunal, Andhra Pradesh, Hyderabad
[(1969) 2 SCC 43] this Court had held that Industria
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Di sputes Act would apply to the enployees appointed under
the Act by the Co-operative Central Bank. It would, thereby,
be clear that appointnents of t he staff of t he
establ i shnment, control and di sci plinary actions are
regul ated under the provisions of the Act, the Rules and the
renedi es provi ded under |aw.

The question, therefore, energes whether the officers,
enpl oyees and servants appointed by Co-operative Society
organi sed under the Railway Establishnment Manual could be
treated as Railway servants. Paragraph 10B of the Indian
Rai | way Establ i shment Code defines "Railway Servant" to mean
"a person who is a menber of a service or who holds a post
under the adnministrative control of the Railway Board and
includes a post in the Railway Board". In other words, a
person nust be appointed to a service or a holder of a post
under the administrative control of the Railway Board
including a post in the Railway Board itself. Admittedly,
respondents are not nenbers of the service nor do they hold
post under the administrative control of the Railway Board.
They seek party only on the basis of the rule laid down by
this Court in MM Khan's case [supra].

Before dealing with the effect of the ratio of MM
Khan's case, it would be “appropriate to deal wth vyet
anot her decision rendered on the sanme day by the same Bench
which was argued in the sanme batch but a separate Judgnent
was rendered, viz., Al India Railway 1nstitute Enpl oyees’
Association v. Union of India throughthe Chairman [(1990) 2
SCC 542] to which one of us, K Ramaswany, J., was a nenber.
Therein the question was whether the enpl oyees appointed in
the institutes or clubs naintained by the Railway enployees
as welfare neasure could be treated as Rail way enpl oyees on
par with Railway canteen enployees [statutory or non-
statutory recogni sed canteens]. This Court recognising that
the establishment of the institutes or clubs, though
recogni sed by the Railway, was only a welfare neasure, had
held that formation of the institutes or clubs was not
mandatory. They are established ‘as a part of the welfare
neasure for the Railway staff and the kind of activities
they conduct, depends, anpbng other things, on- the funds
available to them The activities have to conform to the
objects since by their very nature the funds are not only
[imted but keep on fluctuating. The institutes or clubs and
the benefits that would flow on themw || depend upon the
budgetary provisions for the institutes and clubs and keep
flowing from tine to tinme. If the enployees working in the
institutes or clubs are recognised as Railway enployees it

will have snowballing effect on other welfare activities
carried out by the Railway and simlar activities carried
"on by all other organisations". In the Ilight of  those

factual matrices, it was held that there was no rel ationship
of enployer and enpl oyee between the Railway Adm nistration
and the enployees engaged in the institutes and' clubs.
Nei t her | aw nor facts spell out such rel ationship

In MMKhan’s case [supra], establishment of a canteen
was one of the mandatory requirenents as a part of efficient
Rai | way Adm nistration. Were the enployees are 250 and
above, Section 46 of the Factories Act nandates the
i ndustrial establishnent to establish and maintain canteens.
If the enployees are 100 and above, though it was not
mandat ory but maintenance of a canteen wunder the Railway
Est abl i shnent Manual is a part of t he Rai | way
Admi nistration. In that factual and legal setting, this
Court was to consider the effect of non-statutory recognised
cant eens regi stered under the Co-operative Societies Act and
the staff appointed in those societies. It was held that the
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managenent of the Societies was controlled by the Railway
Admi ni stration by appointing a Chairman or Secretary as a
menber  of the Society. The nominees of the Railway
Admini stration are statutorily obligated to bring to the
notice of the Railway Administration all the managenent and
affairs of the commttee whichis likely to affect the
interests of the Railway Admnistration in its capacity as
the owner of the premses and furniture equipnents etc. If
the decision of the conmttee is likely to be of a
consi derable magnitude it is required to be brought to the
noti ce of the Railway Admi nistration. The General Manager of
the Railway has supervisory control over the managenent of
the committee as per the provisions contained in the Railway
Manual . For the purpose ' of giving subsidy for wages, the
rates of pay and allowances to the staff canteen enpl oyees
are regulated by the Manual. Revision of the scales of pay
and dearness allowance to the managing conmittee was al so
regul ated therein. The Railway Adm nistration had given
directions from time to tine to ensure conpliance of those
requirenents. This Court also i ntervened and pending
appeal s, gave ~directions to pay to- the canteen enployees
equal pay on par with regular enployees of the Railway
Admi ni stration and conpliance was enforced by orders of this
Court. Their service conditions are regulated by the
instructions. The enpl oyees in the /canteens are also
entitled to free nmedical treatnment as out-door patients in
Rai |l way hospitals | etc. In the backdrop of those facts and
the Rules, this Court had held that the enpl oyees appoi nted,
even in non-statutory recogni sed canteens registered under
Co-operative Societies Act or the recogni sed canteens, would
be entitled to claimthe status of Railway servants.

Shri Madhava Reddy, in all frankness ~admtted that
there is a dichotony of dual control exercised by the
Regi strar under the Act and the control by the | Railway
Admi ni stration. But he contends that since the staff
appoi nted by the Co-operative Societies running canteens are
treated as Railway servants the sane ratio should be
extended to the enployees appointed by the Co-operative
Stores/ Society since this is also a welfare anenity totally
controlled by the Railway Adm nistration and 10 per cent
subsidy is also regularly given.

It is not necessary to enbark —upon a detailed
exam nation into the instructions given in various paragraph
Nos. 2901 to 2909 in chapter 29 of Railway WMnual (placed
before us) dealt with by the CAT, Mdras Bench in its
judgrment. Suffice it to state that admittedly instructions
have been issued to regul ate the systematic organisation and
managenment of the Stores/Societies. The Government, as a
wel fare neasure, gives 10 per cent subsidy to  enable the
Society to nmnage its affairs supervised by the Wlfare
Oficer of the Railway Departnent. Enpl oyees becone nmenbers
of the Societies by contributing towards share capital.
Initial amount is paid by the Railway Administration and is
|ater deducted from their salary. 1t also gives free
accommodation for housing the Stores, electricity, free
nedical aid inits hospitals to those enployed by the
Stores. In the Manual it is specifically stated that they
are entitled to traveling passes when they go to attend the
conmittee neetings. Even otherwise the facilities extended
are optional and are only a part of on-going welfare
nmeasur e.

It is seen that service conditions of the enployees,
officers and servants of the Stores/Societies are not
regul ated by the Railway Administration. They are governed
by the bye-laws of the Societies subject to control and
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sanction by the Registrar under the State Act or the
rel evant provisions. There is no obligation on the part of
the Railway Administration to provide security for those
enpl oyees. The disciplinary control by the Society concerned
is subject to other laws and is exclusively domestic in
character. The Railway Establishnent Code is not applicable
to them Their appointment is subject to bond prescribed by
the Registrar. The arrears of funds or nisappropriated
amounts etc. are recoverable wunder the provisions of the
State Act and the Rul es made thereunder. The services of the
staff are liable to ternmination in terns of the State Act,
Rul es and bye-| aws.

In other words, there is a dual control over the staff
by the Society and the Registrar. In that behalf, the
Rai | way Adm nistration has no role to play. If the subsidy
is considered to be a controlling factor and t he
Societies/Stores as an . intervening agency or veil between
the Railway Admnistration and the enployees, the sane
principle would equally be extendible to the staff,
teachers, professors appointed in private educationa
institutions receiving aid from t he appropriate
State/ Central Covernment~ to claim the status of Covernment
enpl oyees. Equally, other enployees appointed in other Co-
operative St or es/ Soci eti es or gani sed by appropriate
Government would alsobe entitled to the sane status as
Covernment servants. / Appointnment to a post. or an office
under the State is regulated wunder the statutory rules
either by direct recruitnent or appointnent by pronotion
fromlower |adder ‘to higher service or appointment by
transfer in accordance with the procedure prescribed and the
qualifications specified. Any appointnent otherw se would be
vertical transplantation into services  de hors the rules.
Appoi ntment through those institutions becones gate-way for
back door entry into Governnent service and would be
contrary to the prescribed qual ifications and ot her
conditions and recruitnent by Public Service Comm ssion or
appropriate agencies. As contended, if the enpl oyees of the
societies |like co-operative canteens are declared to be
railway servants, there would arise dual control over them
by the Registrar and Railway Adm nistration but the sanme was
not brought to the attention of the court when MM Khan's
case was deci ded.

It is true that the order of the two-Judge Bench of
this Court had upheld the order of the CAT, Madras Bench
which had becone final. Wth due and great respect to our
| earned brethren constituting the Bench,  these features
noted by us do not appear to have been put up for their
consi deration and so they did not have occasion to consider
the inpact as envisaged hereinbefore. The Bench nerely
stated thus:

“... The Tribunal has exam ned in detai

Chapter XXIX of the Indian Railway

Establ i shment Manual and has preferred

to paras 2901 to 2909. Based on the

provisions of the Railway Manual and

taking into consideration the actua

wor king of the Stores, the Tribunal has

come to the concl usi on t hat t he

enpl oyees working in the Co-operative

Stores are in fact and in law, the

enpl oyees of the Railway Establishnent.

We have been taken through the judgnent

of the Tribunal and other relevant

material on record. W so no ground to

interfere with the reasoning and the
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concl usi on reached by the Tribunal..".

In view of the above discussion and in view of the
| egal setting referred to hereinbefore, we are of the
consi dered view that the Bench had not laid down any |aw
except approving the reasoni ng and concl usi on reached by the
Madras Bench of the CAT. The Madras Bench had nerely
referred to the provisions in the Manual and proceeded on
the premise that they gave rise to a | egal base to treat the
enpl oyees of the Stores as the Railway enployees. The
reasoning is wholly illegal and wunsustainable for the
reasons stated above.

The principle of equality enshrined under Article 14 of
the Constitution, as contended for the respondents, does not
apply since we have already held that the order of the CAT,
Madras Bench is clearly wunsustainable in law and illega
whi ch can never formbasis to hold that the other enployees
are invidiously discrimnated ~offending Article 14. The
enpl oyees covered by the order of the Madras Bench may be
dealt with by the “Railway Adm nistration appropriately but
that could not form foundation to plead discrimnation
violating Article 14 of the Constitution.

W, therefore, have no hesitation to hold that the
of ficers, enployees and servants appointed by the Railway
Co-operative Stores/Societies cannot be treated on par with
Rai | way servants under paragraph 10B. of the Railway
Est abl i shmrent Code nor they can be given parity of status,
pronotions, scal es of pay, increments etc. as ordered by the
CAT, Hyderabad Bench

The appeals are accordingly -allowed and the OAs stand
di sm ssed but, in the circunstances, w thout costs.




