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Hon’ bl'e M. Justice K Venkat aswam
D.D. Thakur, B.D. Agarwal, A'S. Nanbiar, Dr. A M Singhvi,
H L. Aggarwal, U N Bachawat, A N Jayaram H'N Salve, O P.
Rana, Sr. Advs., (A K Vermn, P.D. Tyagi) Advs for Ms. JBD
& Co., G1. Copal krishnan, Y. Prabhakara Rao, N. N Bhatt,
Suni | Anbwani, Prashant Kumar, MT. George, Sunil CGupta, Ms.
Ni sha Bagchi, M Indu Mal hotra, G K. Bansal, Sanjay Bansal,
A. Msra, Mukul  Mudgal , R B. Msra, Sudhanshu, N M
Sakharadande, K Ram Kumar, C.. Bal asubranani any Pradeep
Msra, Vishwajit Singh, Ms. Niti Dikshit, T. Mhipal, |rshad
Ahrmad, Advs. with them for the appearing parties.

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
(Wth Gvil Appeal Nos. 897/87. 892-93/87. 991/90. 1130/ 87.
1995/87. 2532/ 87. S.L.P. (O Nos. 10126/ 87 10137/87.
10161/87. 10162/87, 10248/87, 10508/87. C.A No. 894/90,
S.L.P. (© No. 10150/87, 10157/87, 10152/87, 10153/87,
10154/ 87, 8772-74/87, 6775/91, 7477/91, 7478/91, 8541/91,
15719/ 94 and 13131/91)

C. A Nos. 544-554/97 @ S.L.P.(C Nos. 10126/87, etc./ and

C. A Nos. 555-563/97 @S.L.P.(C Nos. 8772-74/87, etc.
JUDGMENT

Venkat aswani . J.

Leave granted in all the special |eave petitions.

In all these cases. conmon questions of |aw arise and
argunents were al so addressed on that footing and
consequently, they are disposed of by this conmon judgment.
The principal common question of law that arises for
consi deration can be broadly stated as foll ows: -

"Whet her the Food Corporation of

India (hereinafter call ed "t he

FCl ™) is liable to pay

sal es/ purchase tax to the States

whi | e purchasing foodgrains or in

distributing fertilizers pursuant

to orders issued under Section 3 of
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the Essenti al Comuodi ti es Act,

1955?"

There is a difference of opinion anbng the Hi gh Courts
on this question. A division Beach of the Allahabad Hi gh
Court (Lucknow Bench) has taken the viewthat the FCl is
liable to pay purchase tax in the Iight of the provisions of
the U P. Sales Tax Act, 1948 (hereinafter called "the Act").
A Division Beach of the Punjab and Haryana H gh Court,
however, has taken a viewthat the FCl is not liable to pay
tax, on the purchase of foodgrains. W nay at once state
here that the Lucknow Bench of the Allahabad Hi gh Court in
taking the view that the FC is liable to pay tax after
el aborately dealing wth the case law up to the date of the
judgrment has come to a conclusion that the decision of this
Court in Ms Chitter Mai Narain Das vs. Comm ssioner of
Sal es Tax (1970 (3) SCC 809) in view of subsequent decisions
of larger benches of this Court does not hold good. The
Division Bench ~of the Punjab  and Haryana H gh Court,
however, has takenexactly the opposite view holding that
the decision of this Court in Chitter Mal's case hol ds good
not wi t hstandi ng subsequent -~ decisions of this Court and on
that basis held that the FCl -was not |iable to pay tax. The
Andhra Pradesh and Kerala High Courts while dealing with the
liability of the FC to pay tax on the distribution of
fertilizers have taken the viewthat the FCl is liable to
pay tax. It is wunder this background,  argunents were
advanced before us supporting and opposing the view taken by
this Court in Chitter Mal’'s case.

Undoubtedly this Court in Chitter Mal’'s case positively
has taken a view that there was no sale within the meaning
of the definition of the word ‘sale’ under Section 2(h) of
the U P. Sales Tax Act, 1948, when the stocks of wheat
supplied by the appellants (in that -case dealers in
foodgrains) in conpliance with the provisions of U P. Weat
Procurenent (Levy) Order, 1959 to the Regional @ Food
Controller. Armed wth that decision of this Court, M.
Thakur, |earned Senior Counsel addressed el aborate argunents
di stingui shing the subsequent decision of |arger benches of
this Court projection a ‘liberal interpretation’ of the
definition of ‘sale’ occurring in various State statutes and
tried to persuade us to hold that the ratio |laid down by
this Court in Chitter Mil’'s case holds the field. Onthe
other hand, Ilearned Senior Counsel, appearing for the
States, placing reliance on the subsequent decisions  of
| arger benches of this Court tried to persuade us to hold
that the ratio laid down by this Court in Chitter Mal's case
is no | onger good | aw.

As an illustrative of the cases, we would |like to refer
to the facts in the comopn judgnent of the Lucknow bench of
the All ahabad H gh Court in WP. 2077/1986 (corresponding to
C. A No. 2532/1987) and then apply the sane to ot her cases.

The facts as notices by the Hi gh Court in the conmmon
judgrment are given below in brief.

The Food Corporation of India is a ‘Corporation
i ncorporated under the Food Corporation Act, 1964, (Centra
Act No.37 of 1964). As one of its functions it maintains a
nati onal pool of foodgrains. The different States have to
make their contributions to this pool. The State issued
different orders wunder the Essential Commodities Act known
by different names as Levy Orders, Procurement Orders or
Requisition Orders, for purchasing part of the produce or
stocks of the foodgrains in question from farners or
mllers. The procurenent is nade through different agencies.
On obtaining the required quantity of the goodgrains, it is
purchased by the Food Corporation of India fromthe State
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Governments for the purpose of maintaining the national poo
of foodgrains. The Sales Tax Departnent of U P. sought to
| evy purchase tax upon the Food Corporation of India on the
point it rmakes purchases fromthe State of U P. The Food
Corporation of India denied its liability to pay the said
t ax.

Al t hough the purchase nmade by the FCI fromthe State is

a second sale or purchase in view of Explanation Il to
Section 3-D(i) of the U P. Sales Tax Act, it is deened to be
the first purchase. The Explanation 11 was added wth

retrospective effect by the U P. Act No. 23 of 1976. It is
specifically in respect of purchase of foodgrains in
pursuance of orders nade  under Section 3 of the Essentia
Conmmodities Act. The Explanation Il reads as follows:

"Expl anation II:-

For the pur pose of this sub-

section, in relation to purchases

of “foodgrains in pursuance  of any

orders nmade under Section 3 of the

Essential Comodities Act, 1955

i ncludi ng-any purchase in excess of

the levy share, the purchase first

made by a dealer from the State

Government or its purchasi ng agent

shall be the first purchase of such

foodgrains and t he t ax shal |

accordingly be levied at the point

on such dealer.’

An additional ‘tax was al so payable at the rate of five
per cent over the turnover by  the dealer whose yearly
turnover exceeded rupees ten crores as provided under
Section 3-F of the U P. Sales Tax Act, which now stands
omtted by the U P. Act No. 4 of 1982 with effect from 7th
Sept enber, 1981. Section 3-F as it existed was as follows: -

"3-F. Every dealer liable to pay

tax under this Act. the aggregate

of whose t ot al turnover of

purchases of goods notified under

sub-section (1) of section 3-D, the

turnover of sales liable to  tax

under sub-section (2) of section 3-

D and the total turnover of sales

of al | ot her goods in any
assessnent year exceeds rupees two
| akhs, shall, in addition to the

said tax, pay for that assessnent
year an additional tax at the rate
of one per cent, of his turnover
liable to tax:

Provi ded t hat in case of
foodgrains, the date of additiona
tax payable by any dealer, the
aggregate of whose turnover or
turnover of purchases or both, as

the case my be, Iliable to tax,
exceeds rupees ten crores in an
assessment year shall be five
percent."

Since the turnover of the FCI has been nore than ten
crores, it was also required to pay additional tax for the
period Section 3-F remained in operation

The appel | ant has chal | enged t he validity of
Expl anation Il to Section 3-D(i) of the U P. Sales Tax Act
as well as that of Section 3-F of the Act on the ground that
the said provisions are discrimnatory, arbitrary and
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unr easonabl e.

In addressing the argunments chall enging the view taken
by the Lucknow Bench of the Allahabad Hi gh Court,

Thakur, | earned Seni or Counsel pl aced before
foll owi ng six propositions for our decision:-
1. That | evy pr ocur enent of

foodgrai ns pursuant to |evy orders
i ssued under Section 3 of Essentia
Commodities Act by the Governnent
of Uttar Pradesh are not "sales"
within the meaning of Entry 54,

List Il of Seventh schedule to the
Constitution of I ndi a. The
| egi sl ation aut horising such
i mposition, proceedi ngs and

recovery of Sales Tax is wholly
ultra vires the said Entry 54 of
Consti tution of I ndi a. Levy
procurenment ineffect is conpul sory
acquisition by State in-exercise of
powers of  the State under "Enm nent
Domai n".

2. That Explanation 11 added to
Section 3D (i) of the U P. Sales
Tax Act by Act No. 23 of 1976 is
ultra vires the Entry No.54 since
it assuned, by fiction of |law, the
exi stence of 'sale, even when there
is none, by the State of U P. and
its nomnees in favour of Food
Cor poration of India and thereafter
declare that fictional sale to bhe
the first sale for the purpose of
| evy of sales tax.

3. That Food Corporation of India
for the procurenent from 1968 to
1976 had been bearing the burden of
Sales Tax on the first purchase
nade by t he Regi onal Food
Controller by reinbursing the sane
to them The Tax being single point
tax, the sanme could not be levied

tw ce. Expl anati on I
retrospectively levies sales tax at
nore than one poi nt . It is

i mpermi ssi bl e under the provisions
of U. P. Sales Tax Act.

4. That Section 3(F) which |evied
surcharge of 5% on dealers whose
turnover in foodgrains exceeding
Rs. 10 crores was arbitrary and
discrimnatory and hit by Article
14, particularly when the sane was
made effective retrospectively from
1st April 1975.

5. That the 46th Constitutional
Amendnent which came into force
from2nd February 1983 was made

retrospective only in a limted
sphere and not covering the
| egi sl ation af fection the

appel | ant s.

6. That the interest calcul ated by
the respondents is not payable and,
t her ef ore, in any case t he

us

M.
t he
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respondents have no right to

recover the sane.

Fromthe judgnent of the High Court, we do not find any
di scussion on the proposition No.6. W, therefore, presumne
no such plea was taken or if taken no such plea was argued
before the Hi gh Court. Therefore, we do not propose to dea
with that proposition. Regarding proposition No.5, this was
not seriously pursued by either side warranting any deci sion
on that.

The princi pal argunent appears to be that |Ievy
procurenent did not amount to a sale and, therefore, the
same was not taxable under the U P. Sales Tax Act, 1948. To
put it differently the argunent was that the |evy
procurenent is a conpul sory acquisition and therefore, falls
outside the purview of  Entry 54 of List Il of 7th Schedul e
to the Constitution of I'ndia. Consequently, the |evy
procurenent is not at _all taxable under the U P. Sales Tax
Act. After referring to relevant provisions in the Essentia
Commodities Act, 1955 and the levy control orders, it was
poi nted out- that the persons holding stocks of foodgrains
are required conpul sorily by force of the statutory orders
to part with the foodgrains in favour of the State
CGovernment or its nom nee and such procurenent constitutes
clearly a case of compulsory acquisition rather than a sale
as popularly wunderstood. Elaborating this aspect, it was
submitted that there was absolutely no contract between the
seller and buyer and failure to conply w th-the procurenent
orders wll result in the prosecution and ultimte
puni shment at the hands of the law enforcing agency apart
fromthe power to enter upon the prem ses, search, seize the
f oodgr ai ns and confiscate the sane. Under t hose
circunstances, it was contended that the transactions of
| evy procurenment cannot be treated as asale wthin the
purview of Entry 54 List Il of the Seventh Schedule, In the
case of mllers, they have to part with a specified portion
of rice, mlled from the paddy given by farmers though the
mllers have no right or title over the paddy, they cannot
resist the procurenent pursuant —to the levy order. In the
absence of any volition on the part of the miller, no sale
could be attracted to such transaction. It is-also contended
that there is no consensus in |levy procurenment. After
referring to the decision of this Court-in Ms New India
Sugar MIls India Ltd, vs. Comm ssioner G| Sales Tax Bi har
(Air 1963 SC 1207) and Chitter WMl’'s case (supra) the
| earned Seni or Counsel submitted that the cases subsequent
to these two decisions taking different view are all under
regul atory orders and as such distinguishable and the ratio

laid down therein wll have no application to. the
procurenent under Levy Orders which anbunts to conpul sory
acquisition. According to the Ilearned counsel, there is

nothing left to be decided for the parties and everything is
deternmined in the levy orders. Even the place of delivery of
the foodgrains if fixed by the control orders. Even if there
is any small matter left to the discretion of the parties,

the sanme being uninportant, insignificant and peripheral
cannot be said to be determ native of the existence of the
consensus. According to the |earned Senior Counsel, it is

the consensus, which is vital aspect for determining the
character of the transaction. The levy orders |eave no
option to the seller but to sell compulsorily to the State
Governnent or its nomnee. There is no discretion left to
the parties inregard to price or any other matter and,
therefore no area is left out for the parties to operate
unli ke matters com ng under regul atory orders. According to
the |l earned Senior Counsel. Chitter Mall’s case has rightly
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laid down the |law when it held that the | evy procurenent is
a conpul sory acquisition and not a sale. After referring to
the transactions under regulatory orders and transactions
under levy control orders, the learned Senior Counsel has
summari sed his submssions on the first proposition as
foll ows: -

"That the transaction of | evy

procurenent are a class by thenself

and are whol Iy distinguishable from

the cases where the sale and

purchase is regulated by statutory

authorities in exercise of the

power avail able to them under

respective | egislations. Wiereas in

the case of levy “orders, there is

absol utely no area | ef t for

consensual agreenment in the case of

regulatory orders, only statutory

control s were i nposed for

i dentification of a class of people

who would be eligible either  to

sell or to purchase goods in

keeping with the wel fare policy of

the State. Those are not the cases

in which the/failure to part with

the goods results in the conm ssion

of an offence which is punishable

nor does the failure gi've

cor respondi ng right to t he

authorities to seize and confiscate

the goods and inpose penalties as

prescri bed under t he contro
orders. Therefore, it cannot be
cont ended t hat a conpul sory
acqui sition of f oodgrai ns by
Government in exerci se. of its

sovereign powers should constitute
a sale so as to attract the
l[iability under the Sales Tax Act.
The transactions entered into. in
exercise of the power under the
| evy order between the mllers and
the dealers on the one hand and the
State on the other hand, and
thereafter between the States and
the Corporation i.e. FCI and then
between the Corporation and the
States was one conposite process
whi ch owed its origin to the
arrangenents arrived at between the
State Gover nment s and Centra
Government under which the States
were required to contribute to the
Central Pool which in turn passes
on to the deficit States through
the agency of the Corporation. As
such, the process was an integrated
process and was not at al

bi furcable or divisible into one or
ot her transaction. Totality of the
acts clearly established that it
was not a case where there were any
sale of foodgrains. It was a case
of compul sory taking over of a
particul ar percentage of foodgrains
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fromlicenced dealers and nillers
on paynent of an anount of
conpensati on which too was fixed by
the Central Governnment and not by
the State Government although the
same is notified by the State
Government. Not only centres at
whi ch t he f oodgrai ns wer e
deliverabl e, were prescribed by the
State Covernment, the paynent of

conpensati on was al so pre-
det er m ned by the orders
t hensel ves. Centres  for each area
wer e al so fixed. There was,

therefore, no area where the

parties could have any volition."

Learned Seni or Counsel appearing for the States in
support- - of the ~comon judgrment. under appeal and other
j udgrments subnitted that the transactions under |evy orders
are definitely ‘sales’ and there was no conpul sory
acqui sition of property as contended by the | earned Seni or
Counsel for the appellants. ~According to them there is an
area of consensual arrangement between the parties and the
element of volition is not conpletely " excluded under the

levy orders. It /is “their further submssion that the
decision in Chitter Mal's case stands practically overrul ed
and, therefore, it is not nore good lawin view of |atter

decisions of larger benches of “this Court. Though an
argunent referring to 46th Anendment of the Constitution was
faintly raised, it was not pursued seriously. To support the
contention, reliance was placed on the follow ng judgnents: -

M's Vishnu Agencies (Pvt.) Ltd. vs.

Comercial Tax Oficer and Ohers

((1978) 1 SCC 520); Salar - Jung

Sugar MIls Ltd. etc. wvs State of

Mysore and others (1972) 2 SCR

228); State of Punjab and Qhers

vs. Dewan’s Mddern Breweries  Ltd.

(43 STC  454); Cof f ee Boar d,

Kar anat aka, Bangal ore VS.

Conmi ssi oner of Commercial Taxes,

Kar anat aka and other ((1988) 3 SCC

262): al and Nat ur al Gas

Comm ssion vs State of Bihar and

Q hers (1977) 1 SCR 34).

To substantiate the argunent that there was an el enent
of volition though mninmal between the parties in the
transacti ons under consideration, reliance was placed on the
observations of the full Bench of the Allahabad H gh Court
in Conmi ssioner of Sales Tax vs. Ram Bilas Ram Gopal (AR
1970 Al l ahabad 518). Though those observations did not find
approval by the Bench which decided Chitter Mal’'s case, the
same found approval by the later |arger Bench which decided
Vi shnu Agencies case. W shall refer to the relevant
portions of the above-said full Bench passage at the
appropriate place. In addition to that, reliance also was
pl aced on certain portions in the pleadings (to which also
we shall make reference at the appropriate place) to the
effect that the FCl has not always accepted the foodgrains
procured under |evy orders and there were occasi ons when the
FCl rejected certain stocks on the ground that they were not
upto the quality prescribed. This also, according to the
| earned Sr. Counsel negatives the contention of the |earned
Sr. Counsel for the appellants that the entire transaction
was single integrated process. The Ilearned Sr. Counse
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submitted that the Lucknow Bench of the All ahabad H gh Court
was fully justified in holding that the transactions are
exigible to tax under the State Sales Tax Act and also in
hol ding that the judgnment of this Court in Chitter Mal’s
case stands practically overrul ed.

W will first deal with this principal point as the
ot her points depend upon the answer to this principal point.

We prefer to take up the decision in Chitter Mal's case
of consideration. As pointed out already in Chitter Mal’'s
case, the issue was whether the supplies nmade to the
Regi onal Food Controller under the U P Weat Procurenent
(Levy) Order, 1959 are sales within the neaning of ‘sale’
under Section 2(h) of the U P. Sales Tax Act and. if so, are
the assessees liable to pay sales tax on the price for wheat
supplied to the Regional Food Controller" W nust at once,
poi nt out that the Food Corporation of India was not a party
in that case. The  assessee in that case was a dealer in
f oodgrains who supplied wheat to the Regi onal Food
Controller, a nomnee of the U P. Governnent for procuring
wheat under the Levy Oder. The learned Judges, it is
apparent fromthe judgnment, were very nuch influenced by the
view expressed in New IndiaSugar MIlIls case (supra) in
arriving at a decision that those supplies were not sales
and, consequently, not exigible to tax. It is pertinent to
point out that in the Chitter Mal’s case itself, the |earned
Judges have noticed that certain amount of volition was |eft
bet ween the parties. However, it was felt that that volition
was not sufficient to make the transaction  contractual
VWiile referring toa full bench judgnment of the Allahabad
Hi gh Court in Comm ssioner of Sales Tax vs. Ram Bilas Ram
Gopal (AIR 1970 All ahabad 518), this Court in Chitter Mal’'s
case has observed in paras 8 and 9 as foll ows:-

"8. The High Court relied upon the

foll owi ng observations in RamBil as

Ram CGopal ' s case, 1969 Al 1.1.424:

1970 All. 518:

"Anal ysing Clause 3 of the Levy

Oder it is clear that a licensed

dealer is obliged to sell to the

State CGovernment fifty per cent, of

he wheat held in stock by himat

the comencenent of the Order, and

thereafter fifty per cent, of the

wheat daily procured or purchased

by him beginning with the date of

comencenment of the Oder unti

such time as the State Government

otherwise directs. The price at

which the wheat is sold is the

maxi mum price fixed in the Weat

(Utar Pr adesh) Price Contro

Order. 1959, as notified by the

Government of India. Delivery of

the wheat has to be given by the

deal er to the Regi onal Food

Controller of a person authorised

by him in that behalf. The dealer

has no option but to sell the

speci fied percentage of wheat to

the State CGovernment. The State

Government has also no option but

to purchase fifty per cent, of the

wheat held in stock by the dealer

at the comencenment of the Levy

O der. As regards t he wheat
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procured or purchased daily by the
deal er thereafter, it is open to
the State Governnment to say that
fromany particular date it wll
not purchase any or all t he
speci fied percentage of wheat .
Therefore, as regards that wheat
the Levy Oder leaves it open to
one of the parties, nanely, the
State CGovernment to decide when it
wi Il stop purchasing wheat fromthe
deal er. That in substance is C ause
3 of the Levy obligations inposed
on the deal er and t he State
CGovernment. Al other ‘details of
the transaction are left. open to
negotiation. It |eaves it. open to
the parties to negotite in respect
of the time and node of paynent of
the price, the time and nopde of
del ivery —of wheat , and ot her
conditions of the contract."

Clause 3 of the  Oder compels the
licensed dealer to-deliver to the
controller or/ his authorised agent
every day 50 per cent, of the wheat
procured or purchased by him There
is no scope for negotiations there.
Assuming that ‘the Controller may
designate the place of delivery and
the place of paynent of price at
the controlled rate, and t he
i censed deal er acqui esces therein

or even when in respect of those
two matters t here is sone
consensual arrangenent, in our
judgnent, supply of wheat pursuant
to dause 3 of the Oder and
acceptance thereof do not result in
a contract of sale. The H gh Court
observed that:

PR what ever conpul si ve or
coercive force is wused to bring
about a transaction under C ause 3
of the Levy Oder, it nust be
traced to legislation. It cannot be
attributed to the State Governnent
as a party to the transaction

This, then, is <clear. There is
nothing in the Levy Order which can
be accused of vitiating the free
consent of the parties as defined
under Section 14 of the Indian
Contract Act, when entering into
the contract of sale.”

But these observations assunme a
contract of sale which the Order
does not contenplate. If there be a
contract, the restrictions inmposed
by statute may not vitiate the
consent. But the contract cannot be
assumed.

9. W nay refer to certain
decisions of this Court on which
reliance was placed at the Bar. In
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Ms New India Sugar MIIl’'s case,
1963 SC 1207 under the Sugar and
Sugar products Control Order. 1946,
a schemre was devised for equitable
di stribution of sugar . The
consumng States intimted to the
Sugar Controller of India their
requi rements of sugar and t he
factory owners sent statements of
stocks of sugar held by them The
Controller made all otnents to
various States in question in
accordance with t he despat ch
instructions from /' the State in
guestion in accordance wth the
despatch instructions from the

State Gover nmrent s-. Under t he
allotment orders, Ms New India
Sugar MIls Ltd. in Bi har,

despatched stocks of sugar to the
State of Madras. The State of Bihar
treated the transactionas a sale
and levied tax thereon wunder the
Bi har Sal es Tax Act, 1947. The tax-
payer contended that the supplies
of sugar, pur suant to t he
directions of the controller, did
not result in sales and that no tax
was exigible on such transactions.
A mgjority of the Court  observed
the despatches of sugar pursuant to
the directions of the Controller
did not result in sales and that no
tax was exi gi bl e on such
transactions. A mjority of the
Court observed that despatches of
sugar pursuant to the directions of
the Controller were not nmade in
pursuance of any contract of sale.
There was no of fer by the tax-payer
to the State of Mdras, and no
acceptance by the latter; the tax
payer was under the Control Order
conpel | ed to carry out t he
directions of the Controller and it
had no volition in the mtter.
Intimation by the State of its
requi rements of sugar to the
Controller or comunication of the
allotment order to the assessee did
not anobunt to an offer. Nor did the
nere conpliance with despat ch
i nstructions i ssued by t he
Controller, which the assessee had
not the option to refuse to conply
with, amount to acceptance of an
offer or to making of an offer. A
contract of sal e of goods
postul ates a voluntary arrangenent
regardi ng goods bet ween the
contracting parties. It was held
that in the case before the Court
there was no such vol untary
arrangenent . "

The abvoe judgnent came up for consideration inter alia
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in Vishnu Agencies case. That decision was given by a bench
of seven |earned Judges. The |learned Judges in the first
pl ace did not approve the ratio laid down in New | ndia Sugar

MII

case and further did not approve the view taken in the
Chitter Mal’s case disagreeing wth the

Al | ahabad full bench case. The | earned
follows :-

"W woul d, however, like to clarify
that though conpul sory acquisition
of property woul d excl ude t he
el enent of nmutual assent which is
vital to a sale, the | earned Judges
were, with respect, not right in
holding in Chitter Mal that even if
in respect of the place of delivery
and the place of paynment of price,
t here coul d be a consensua

arrangenent, the transaction wll

not anbunt toa sale (p.677) (SCC
p.314). The true position in lawis
as stated  above, nanely, that  so
long as rmutual assent, ~express or
implied, is not  totally excluded
the transaction wll amunt to a
sale. The ultimte decision in
Chitter Mal can be justified only
on the viewthat Cause 3 of the
Wheat Procurenent Order envisages
conpul sory acquisition of wheat by
the State CGovernment from the
i censed dealer. Viewed from this
angle, we cannot endor se t he
Court’s criticismof the Full Bench
deci si on of Allahabad Hi gh Court in
Commi ssioner. Sales Tax, U P. vs.
Ram Bilas Ram Gopal which held
whil e construing Causes 3 that so
long as there was freedom to
bar gai n in some ar eas t he
transaction could amount to a sale
t hough effected under conpul sion of
a statute. Looking at the schene of
the U P. Weat Procurenment Order,
particularly Clause 3 thereof, this
Court in Chitter Mal seens to ave
concluded that the transaction was
in truth and substance, in the
nature of conpul sory acquisition

in the nat ure of conpul sory
acquisition, with no real freedom
to bargain in any area. Shah, J.

expressed t he Court’s
interpretation of clause 3 in no
uncertain terns by saying that "it
did not envisage any consensua

arrangenent".

W nmay also wusefully extract a

observations of
Judges observed as

passage from the

separate but concurring judgnment of Beg C.J. as he then was.
The sane reads ad follows : -

"It is true that a considerable
part of the field over which what
are called ‘sales’ take place under
either regulatory orders or |evy
orders passed or directions given
under statutory provi si ons is
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restricted and controlled by these
orders and directions. If, what is
called a "sale" is, in substance

nmere obedi ence to a specific order

in which the so-called "price" is
only a conpensati on for the
conpul sory passing of property in
goods to which an order rel ates, at
an anount fixed by the authority
maki ng the order, the individua

transaction may not be a "sale"
al t hough the conpensati on is
determ ned on sone generally fixed
principle and called “price". This
was for exanple, the position in
New India Sugar Mlls VS.
Conmi ssi oner of Sales Tax; Bihar

That  was a case of delivery
according to _an order given by the
Government which coul d-anmpount to a
conpul sory levy by an executive
or der al t hough there was no
| egislative "levy order" involved
in that case. On the other hand. In
Comm ssi oner, /Sal es Tax, U P. vs.
Ram Bi | as Ram Gopal the Order under
consi deration was actually called a
| evy order, but the case _was
di stingui shable from New  India
Sugar MIlls wvs. ~Comm ssioner of
Sal es Tax, Bihar (supra) on facts.
It was held in the case of Ram
Bilas (supra) that the core of what
is required for a "sale" was not
destroyed by the so-called  "levy"
order which was |legislative. It is
true t hat passages from the
j udgrment of Pathak, J. in the case
of Ram Bi | as Ram Gopal (supra) were
cited and specifically disapproved
by a bench of this Court in Chitter
Mal Narain Das vs. Comm ssioner of
Sal es Tax. But, perhaps the view of
this Court in Chitter Ml Narain
Das (Supra) goes too far in this

respect. It is not really the
nonencl ature of the order involved,
but t he subst ance of t he

transaction under consi deration

whi ch matters in such cases."

In Dewan’s Breweries case (supra), the question for
consideration was whether the supplies of Indian made
foreign liquor by distilleries and brewery company fromits
whol esal e depots to permit holders on the permt issued by
the Excise and Taxation O ficer are sales and |liable to sale
tax under the Punjab GCeneral Sales Tax Act, 1948. The
contention was that there was no sale at all as the prices
were fixed by the conpetent authorities and dealers had to
charge the fixed price fromits retailers holding |icences
and there was no volition in the distribution of |iquor
whi ch was received fromthe nmanufacturing concern at Jammu.
This contention was negatived by the Court. In the course of
the argunment, attention of the |earned Judges was invited to
Chitter Mal’s case. In that connection, the |earned Judges
observed as foll ows: -
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"This case, in our opinion, is

squarely covered by a recent

decision of this Court delivered by

a Bench of seven Judges in Vishnu

Agencies (Pvt. Ltd.) vs. Comrercia

Tax O ficer. The High Court in the

case of Jagatjit Distilling and

Allied Industries Ltd. had nainly

relied upon the decision of this

Court to hold that the transactions

in that case were not sales. The

sai d decisions are New India Sugar

MIls Ltd. vs. Conmi ssioner of

Sal es Tax, Bihar and Chittar M

Narain Das vs. ~Conmissioner of

Sales Tax, U P.~ In _the case of

Vi shnu Agencies, the fornmer case

was considered in paragraphs 37 to

39 of AI'R volunme at pages 463-464

(pages 51-52° of 42 STC) and it was

hel d that the view expressed in'the

majority judgnent was not good |aw

and the one contained in the

mnority judgment was approved.

Chittar Mal ’'s case was al so

considered in paragraphs 44-45 at

pages 467 (pages 56-57 of 42 STQ)

and it was distinguished on the

ground that the said decision ‘can

be justified only on the view that

clause 3 of the Wieat Procurenent

O der envi sages conpul sory

acquisition of wheat by the State

CGover nirent from t he i censed

dealer”. But then the criticismin

that case of the Ful | Bench

deci sion of All ahabad H gh Court in

Comm ssi oner of Sales Tax, U.P. vs.

Ram Bi |l as Ram CGopal, "which held

whil e construing clause 3 that so

long as there was freedom to

bar gai n in some ar eas the

transaction could amount to a sale

t hough effected under conpul sion of

a statute’ was not endorsed. It is,

therefore, plain that to t hat

extent Chitter Ml’'s case is no

| onger good [ aw. " (Enphasi s

suppl i ed)

In Cof fee Board, Karnataka, Bangal ore, vs. Conmi ssioner
of Commercial Taxes, Karnataka and others (1983 (3) SCC
263), this Court had occasion to consider nore or |ess an
identical issue. In that case also arguments identical to
the one advanced before us on behal f of the appellants, were
advanced. This Court repelled such argunents. As this case
dealt with an issue nore or less simlar to the one on hand,
we propose to extract liberally form this judgnent. The
question involved in that case was as to the exigibility of
tax on sale, if there be any, by the growers of coffee to
the Board. The principal features of the |egislation
connected therewith as noticed in that judgnent were :-

"(a) Conpul sory registration of al

lands plated wth coffee (Section

14 of the Cof f ee Act) . (b)

Mandatory delivery of all coffee
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that when growers delivered coffee
to the Board, though the grower

"does not actually sell" the coffee
to the Board, there was a sale by
operation of law. This was in

connection with section 25 of the
Act. The Court, however, did not
hol d that there was a taxable
‘sale’ by the grower to the Board
in the year in question. The sale,
according to this Court in that
case took place in earlier years in
which the Agricultural Income Tax
Act did not operate. Al the States
in which coffee is grown and al
the persons concerned with the
coffee industry, it is asserted on
behal f of the Additional Solicitor
General , -understood this ~decision
as llaying down that the ‘sale by
operation of |aw nentioned therein
only meant t he “compul sory
acquisition” of ~the coffee by the
‘ Cof f ee Board. (Enphasi s supplied)
19. W are, however, bound by the
clear ratio of this decision. The
Court considered this question:
‘was there a'sale to the Coffee
Board?" at page 99 of the  Report
and after discussing clearly said
t he answer must be in t he
affirmative. It was rightly argued,
in our opinion, by Dr. Chitale on
behal f of the respondents that the
guesti on whether there was sale or
not or whether the Coffee Board was
a trustee or an agent could not
have been determ ned by this Court,
as it was done in this case unless
t he qguestion  was specifically
rai sed and determned. W cannot
al so by-pass this decision by the
argunent of the |earned Additiona
Solicitor General that Section 10
of the Act had not been considered
or how it was understood by sore.
Thi s deci sion in our opi ni on
concludes all the issues in the
i nstant appeal . "
Wiile referring to the Vishnu Agencies case (supra),
the followi ng was observed in that case :-
"26. Al parties drew our attention
to the decision in the case of
Vi shnu Agencies Pvt. Ltd. There the
Court was concerned with the Cenent
Control Order and the transactions
taking place wunder the provisions
of that <control order. The Cenent
Control order was promul gated under
the West Bengal Cenent Control Act,
1948 which prohibited storage for
sale and sale by a seller and
purchase by a consunmer of cenent
except in accordance wth the
conditions specified in accordance
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with the conditions specified in
licence issued by a designated
officer. Its also provided that no
person should sell cement at a
hi gher price than the notified
price and no person to whom a
witten order had been issued shal

refuse to sell cenent "at a price
not exceeding the notified price".
any contravention of the order
became puni shable wi th inprisonnent
or fine or both. Under the A P.
Procurenent (Levy and Restrictions
on Sale) Oder 1967. (Civil appea
Nos. 2488 to 2497 of 1972) every
mller carrying on _rice mlling
operation was required to. sell to
the agent or an of ficer duly
aut hori sed by the government,
m ni'mum quantities of rice fixed by
t he —Governnent at ~the notified
price, and no mller or other
person who gets his paddy nmilled in
any rice mll can nmove or otherw se
di spose of the rice recovered by
mlling at such rice mll except in
accordance with the directions of
the Controller. Breach of these
provi sions becane punishable. It
was held dismssing the ~appeals
that sale of cement in-the former
case by the allottees to the
permt-holders and the transaction
between the growers and procuring
agents as well as those between the
rice mllers on the one hand and
the whol esalers or retailers on the
other, in the latter case, were
sales exigible to sales tax in the
respective States. It was observed
by Beg C J. that the transactions
in those cases were sales and were
exigible to tax on the ratio of

I ndi an St eel and Wre Products
Ltd., Andhra Sugars Ltd., and Karam
Chand Thapar. 1In cases |ike New

India Sugar MIls, the substance of
the concept of a sale itself
di sappeared because the transaction
called price did not anount to a
sale when all that was done was to
carry out an order so that the
transaction was substantially a
conpul sory acquisition. On the
other hand, a nerely regulatory
law, even if it circunscribed the
area of free choice, did not take
away the basic character or core of
sale from the transaction. Such a
| aw whi ch governs a class obliges a
seller to deal only wth parties
hol ding |icenses who nay buy
particular or allotted quantities
of goods at specified prices, but
an essential elenent of choice was
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still left to the parties between
whom agreenents took place. The
agr eenent, despite consi der abl e

conpul sive elenents regulating or
restricting the area of his choice,
mght still retain the basi c
character of a transaction arose
fromthe a general order or |aw
applicable to a class. In the
latter type of cases, the legal tie
whi ch binds the parties to perform
their obl i gations remai ns
contractual. The regul atory | aw
nerely adds ot her obligations, such
as the one to enter into such a tie
between the parties. Athough the
regulatory law high specify the

terns, such a price, the
regulations is subsidiary to the
essential charact er of t he
transaction which is consensual and
contractual. The parties to the

contract nust agree upon the sane
thing the sane sense. Agreenent on

nmutual ity of consi der ati on,
ordinarily arising form an offer
and acceptance, i mports to it

enforceability in courts of law
Mere regul ation or restriction of
the field of choice does not take
away the contractual or essentially
consensual bi ndi ng core or
character of t he transaction.
Anal ysing the Act, it was observed
that according to the definition of
"sale" in the two Act s the
transacti ons between the appellants
in that case and the allottees or
nom nees, as the case nay be, were
patently sal es because in one case
the property in the cenent and in
the other property in the paddy and
rice was transferred for case
consideration by the appellants.
When the essential goods are in
short supply, various types of
orders are i ssued under t he
Essential Commodities Act, 1955
with a viewto nmmking the goods
avail able to the consuner at a fair

price. Such orders sonet i nes
provide that a person in need of an
essential commodity |ike cenent,

cotton, coal or iron and steel nust
apply to the prescribed authority
for a pernmt for obtaining the
conmmodity. Those wanting to engage
in the business of supplying the
commodity are also required to
possess a dealer’'s licence. The
permt holder can obtain the supply
of goods, to the extent of quantity
specified in the permit and from
the naned dealer only and at a
controller price. The dealer who is
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asked to supply the stated quantity
to the particular permt-hol der has
no option but to supply the stated
quantity of goods at the controlled
price. Then the decisions in State
of Madras vs. Gannon Dunkerley &
Co. Ltd. and New India Sugar MIls
vs. CST, were discussed and the
correctness of the view taken in
the former case was doubted and the
majority opinion in the latter case
was overrul ed.

28. Since all persons including the
Coffee Board are prohibited from
purchasing/selling coffee in |[|aw,

there could be no sale or purchase
to attract the inposition of sales;
purchase tax it was urged. Even if
t here was conpul sion there woul d be
a sale as was the position in
Vi shnu Agenci es. Thi s Court therein
approved the minority opinion of
Hi dayatul lah, J. in New India Sugar
MIlls vs. CST. In the nature of the
transacti ons contenpl ated under the
Act nmutual assent either express or
inplied is not totally absent in
this case in the transactions under
the Act. Coffee growers ~have a
viol ation or option, though m nim

or nomnal to enter into-the coffee
growi ng trade. coffee growing was
not conpul sory. |f any one decides
to grow coffee or continue to grow
coffee, he nust transact in terns
of the regulations inposed for the
benefit of the coffee gr owi ng
i ndustry. Section 25 of the Act
provides the Board with the right
to reject coffee if it is not up to
the standard. Value to be paid as
contemplated by the Act is the
price of the coffee. Fixation of
price is regulation but is a matter
of dealing between the parties.
There is no tine fixed for delivery
of coffee either to the board or
the curer. These i ndi cate
consensuality which is not totally
absent in the transaction.

43. The true principle or basis in
Vi shnu Agencies case applies to
this case. Ofer and acceptance
need not always be in an elenentary
form nor does the |aw of contract
or of sale of goods require that
consent to a contract nust be
express. Other and acceptance can
be spelt out from the conduct of
parties which cover not only their

acts but omssions as well. the
limtations inposed by the Contro
O der on the normal ri ght of

deal ers and consuners to supply and
obt ai n goods, t he obl i gations
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imposed on the parties and the
penalities prescribed by the order
do not militate agai nst t he
position that eventual |y, t he
parties nmust be deemed to have
conpeted the transaction under an
agreenment by which one party binds
itself to supply t he stated
gquantity of goods to the other at a
price not higher than the notified
price and the other party consents
to accept the goods on the terns
and conditions nentioned in the
permt or t he or der of t he
allotment issued in its favour by
the concerned authority.

46. Because coffee’is grown on the
estate, the owner of the land can
be presuned to have consented to
surr'ender hi's produce to the Board
it was subnitted. But-the surrender
is t hus clearly an act of
violation. The planting of the
seeds of a coffee plant by a grower
can be regarded as his act of
volition in respect of t he
surrender to the Board of the
coffee yielded by the plant."

In Gl and Natural Gas Commi ssion’s case (supra),

this

Court referred the argunents simlar to the one advanced

before us and repelled the sanme in the follow ng nmanner

"The Conmission is described by the
Solicitor General to be a statutory
body which has no option either
with regard to the production or
supply and the directions and the
directions and decisions . of the
Governnent | eave no choice with the
Conmi ssion in regard to supplies
This Court in Salar Jung MIIs Ltd.
etc. vs. State of Mysore and Ot hers
| aid down the fol | owi ng
propositions : first, statutory
orders regulating the supply and
di stribution of goods by and
between the parties under contro
orders in a State do not absolutely
i mpi nge on the freedom to enter
into contract. Second, directions,
deci si ons and orders of agencies of
t he Gover nnent to contro
producti on and supply of
commodities, may fix the parties to
whom the goods are to be supplied,
the price at which these are to be
supplied, the time during which
these are to be supplied and the
persons who have to carry out these
directions. In such cases at cannot
be said that conpul sive directions
rob t he transactions of t he
character of agreement. The reason
is that the transfer of property
whi ch constitutes the agreenent in
spite of the conpulsion of lawis
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neither void nor voidable. It is
not as a result of coercion. The
state supplies the consensus and
the nodality of consensus is
furni shed by the statutes. There is
privity of contract between the
parties.

The other third, fourth, fifth and
sixth propositions are these.
Third, such a transaction is
neither a gift nor a loan. It is a
transfer of property from one
per son to anot her. There is
consi deration for the transfer.
There is assent. The law presunes
the assent when there is transfer
of goods fromone to the other
Fourth, a sale may not require the
consensual elenment and that there
may, in truth, be a conpul sory sale
of property with which the owner is
conpelled to part for a price
against him wll and the effect of
the statute in such a case is to
say that the absence of the sale is

to proceed wthout it, in truth,
transfer, is brought into being
which ex facie in all its essentia

characteristics is a transfer of

sale. Fifth, delimting areas for

transactions or denoting parties or

denoting price for transactions are

all within the area of individua

freedomof contract wth limnmted

choice by reason of ensuring the

greatest good for the greatest

nunber of achi eving proper (supply

at standard or fair price to

elimnate the evils of boarding and

scarcity on the one hand - and

ensuring availability on the other

Sixth, after all the transactions

in substance represent the out-

goi ng of the business and the price

woul d cone into conputation of

profits."”

One other inportant aspect to be noted is that though
the main judgment of this Court in Vishnu Agencies  case
dealt with Wst Bengal Cenment Control Act by the  sane
reasoni ngs, this Court has rejected simlar argunents
relating to transactions under the A P. Paddy Procurenent
(Levy) Order. In other words, the ratio laid down by this
Court in respect of Control Orders were applied to the
i ssues under levy Orders. Therefore, the distinction sought
to be nmade by the learned counsel appearing for the
appel l ant that the subsequent judgnent of |arger Benches of
this Court are relating to Control Oders and they do not
apply to levy Oders is wthout substance. W have noticed
the latter trend in the judgments of this Court in
particular the Coffee Board’ s case (supra) was not making
out any serious distinction between the transactions under
the Control Orders on the one hand and Levy Orders on the
ot her.

W would also like a enphasise one other relevant
factor at this stage which has al so been noticed by the Hi gh
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Court. Placing reliance on the avernments in paragraph 13 of
the counter affidavit filed on behalf of the FC, |earned
counsel appearing for the State before the Hi gh Court
pointed out that it was open to the FCl to reject the
foodgrains offered by the State Governnent it the FC
thought that the foodgrains did not conformto the standard
of quality as required by it. The relevant avernent nmade in
para 13 of the counter affidavit was to the effect that the
FCl had rejected 142 M of wheat which was offered by the
State CGovernment. This shows that the FCI had reserved the
right to accept or reject the offer of the State. This al so
negatives the contention of the |earned counsel appearing
for the appellants that the transaction in question is one
single integrated process and there is no break in it.

On facts and in the |ight of observations of Full Bench
of the Allahabad H gh Court (supra) we are satisfied that
some area of consensual arrangenment and sonme field for
volition is left wuntouched by the Legislation in al
di sputed transactions. The disputed transactions are sales,
may be, under the conpul sion of a statue. Neverthel ess, they
are sales exigible to tax. Watever coersive force is used
to bring about the transactions, the sane nmust be traced to
legislation and not to the State Government as a party to
such transactions.

We, therefore, answer the principal comon point
holding that the levy procurenent is -a sale/purchase and
therefore, falls wthin the purview of Entry 54. List Il of

Seventh Schedule ‘to the Constitution. The States were
conpetent to |evy sales/purchase tax on such transactions.
In the light of the rulings of this Court referred to above
in detail, we are unable to agree with the submission of the
| earned Seni or Counsel for the appellants that there was no
area left for consensual agreement in the parties to the
procurenment transactions. The view taken by the Full Bench
of the Allahabad H gh Court in Ram Bilas Ram CGopal case is
the correct view, and the High Court of Allahabad (Lucknow
Bench) was right in applying the sane in the judgnent under
appeal. We also hold that the view of the Punjab and Haryana
H gh Court <challenged before us in_ sone of these cases
taking a different view does not lay down the correct |aw
To put the matter beyond controversy, we hold, wth respect,
that the decisionin Chitter Mal’s case is no |onger good
law in the light of later |I|arger Bench decisions of this
Court referred to above.

Now coming to the second proposition regarding the
constitutionality of Explanation (lIl) added to  Section
3(D)(1) of the U P. Sales Tax Act, it nust be answered
agai nst the assessee following our answer to | proposition
No.1 and in favour of the Revenue. W have held that the
transactions in questions are all sale and exigible to tax
under the State Sales Tax Act. The contention “that the
Expl anation newy added was ultra vires Entry 54 List Il of
the Seventh Schedule to the Constitution, on the assunption
that the disputed transactions are not sales and, therefore,
by a fiction the inpugned Explanation cannot deem a sale
which is not a sale, is wthout substance. The |earned
counsel fairly concedes that it is open to the State
Legislature to shape a point at which tax is levied, if nmay
be equally permssible to the legislature to treat a
particul ar sale or purchase as the first sale or purchase,
but it cannot by legislative device or fiction of |aw make
sonething as a sale/purchase which in fact is not. This
argument has to fail in view of our answer to proposition
No.1 in favour of the Revenue. W, therefore, do not find
any substance in the proposition No.2 advanced by the
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| earned Seni or counsel for the appellants.
Regar di ng t he third proposition concer ni ng
retrospective effect and consequently, conpelling the
appel lants to pay tax twice on the same transaction, the
| earned counsel appearing for the State has filed a witten
note explaining the position in the foll owi ng manner: -
"2. From 15.11.1971 to 18.5.1973,
on the one hand State Governnent
and its agencies were liable to pay
tax on their purchase and on the
ot her hand Food Corporation of
India was also liable to pay tax on
hi s purchase as tax on Foodgrains,
was at all points of purchases.
Ther ef or e, Explanation- 11 of
Section 3D(i) of U P. Sales Tax Act
whi ch deal s only wi th first
pur chase, does not affect this
peri od.
From 2:9.1976 to 30.4.1977 tax on
f oodgrains was at the point of sale
to consuner. The Explanation Il of
Section 3D(i) of U P, Sales Tax
Act, which deals only with first
purchase does not affect this
peri od. However, if any tax has
been | evied wupon Food Corporation
of India for this period, it is on
account of their failure to supply
the requisite forms etc., whereupon
the liability, under the I aw,
devol ves on them There is no
chal | enge specifically to any such
assessnent.
3. For the period comencing from
1968- 69 and afterwards (excluding
the period 15.11.71 to 18.5.73 and
2.9.76 to 30.4.77) provision of
Expl anation-11 of section 3D(i) is
appl i cabl e because t his
Expl anation-11 in section 3D(i) has
been i nserted with conpl ete
retrospective effect by the UP.
Sal es Tax ( Anendrent and
validation) Act, 1976 (U P. Act
No. 23 of 1976) publ i shed on
20.5.76. Ther ef or e, Food
Cor poration of India had been taxed
rightly because under the provision
of Explanation-I11 of section 3D(i),
the tax is collected only at one

poi nt Vi z. from t he Food
Corporation of India. Credit is
however gi ven wher e Food
Cor poration of India furnishes

proof that it has already paid the
tax to Food Departnment (RFCs) and
its agenci es and t hey (Food
department and its agencies) have
deposi ted t hat t ax. By this
procedure assessing authority has
given credit of the fol |l owi ng
sums: -

Year Anmpbunt of Tax
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1969-70 Rs. 931249. 92
1971-72 Rs. 2132428. 63
1972-73 Rs. 8059065. 00
Tot al Rs. 11122743.55

In future also if Food Corporation
of India gives the proof that it
has paid further tax to Food
Department (RFCs) and its agencies
and they have deposited that tax to
sal es tax departnent (excluding the
peri od between 15.11.71 to 18.5.73
because in this period tax was not

at all points of  purchases) the
above procedure will ~be followed
and after verification benefit of
the deposit-of tax will be given to
Food Cor poration of India.

Thus, ~there is no question of
nmul tiple taxation for any period
ot her t han 15.11. 1971 to
18.5.1973."

In view of the above, the appellants can work out
renmedy before the /concerned authorities in accordance with
| aw. There is nothing to be decided by this Court.

Now coming to the fourth proposition, the grievance
appears to be that 'the appellant ~has been singled out for
harsh treatment and there was no other dealer in foodgrains
inthe State of U P. whose -annual turnover would exceed
Rs.10 crores. It is now well-settled that it is within the
conpetency of the State Legislature to classify the dealers
and to inpose surcharge upon those who were placed in one
cat egory t aki ng into consi derati on their economni c
superiority. A classification on'the basis of gross turnover
was held by this Court in the earlier case as reasonable one
vide Ms Hoechst Pharmaceuticals  Ltd. vs. State of Bihar
(AIR 1983 SC 1019).

We do not think that we should spend nore tine on this
as the H gh Court had dealt with fairly elaborately on this
i ssue and we see no reason to differ fromthe view taken by
the High Court. Accordingly, the fourth proposition also is
answered against the appellant. W have already dealt wth
the fifth and sixth propositions.

There is a group of special |eave petitions preferred
by millers. They chall enged before the Hi gh Court the denand
of market fee under the U. P. Krishi Ut padan Mandi ~Adhi ni yam
1964 on rice. The basis of their challenge was that there
was no safe to demand the narket fee when the rice was
procured under the levy orders. According to the appellants
in these nmatters there was conpul sory acquisition of stocks
under the levy orders and therefore, there was no safe. In
the earlier paragraphs, we have dealt with and have arrived
at a finding that the disputed transactions are sales. The
sanme view was taken by the H gh Court and consequently, the
wit petitions filed by the millers were dismssed. W
affirmthe view of the H gh Court.

The Food Cor poration of India have di stributed
fertilizers to the State Governnments/their nom nees under
Fertilizer (Control) Order. The Ilevy of sales tax on such
distribution of fertilizers was challenged by the food
Corporation of |India. The Hi gh Courts of Andhra Pradesh and
Keral a upheld the levy and aggrieved by that, the Food
Corporation of India have filed civil appeals. The argument
advanced before the High Court on behalf of the FCI was
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di scharging a statutory obligation vested in it under the
Control Order and there is no elenent of wvolition or
consensus of agreement in those transactions. This was
negatived by the Hgh Courts holding that there is no
provision in the Control Oder excluding the exercise of
violation of the freedomof contract totally. Only the price
of fertilizers was controlled, quoted standard has been
prescribed for mxture of fertilizers and persons carrying
on the business of selling fertilizers are required to
obtain licences. It was also noticed by the H gh Court that
there was no statutory conpulsion in the matter of sale or
purchase of fertilizers and parties are left to enter into
consensual contractual agreenent in the exercise of their
volition subject only to the restrictions regarding price
fixation, quota requirements etc.

We have in the earlier paragraphs noticed that the
appel lants have conceded that there are sales in the
transactions falling under Control Orders. The chall enge was
only regarding transaction falling under Levy O ders. We
have held that the transaction falling under Levy Orders
woul d amount to sales. Therefore, we have no difficulty or
hesitation in approving the view taken by the high Court
that the activity of distribution of fertilizers amunts to
sale exigible to sale tax.

We have noticed in the course of the discussion that
the Punjab and Haryana high Court has taken a different view
and we have also held that the view taken by the Punjab and
Haryana High Court was not the correct one, the State of
Punj ab aggri eved by the decision of the Punjab and Haryana
H gh Court has filed appeals.  Qur discussion concerning the
six propositions would equally apply to the appeals filed by
the State of Punjab and one additional point arises in the
appeals filed by the State of Punjab, nanely, whether the
gunny bags wused in the course of the disputed transactions
as a packing material are liable to be included in the
taxabl e turnover or not? The Punjab and Haryana H gh Court
held that the gunny bag in these transactions /are not
exigible to tax as the contents, nanely, rice/paddy are not
liable to tax as there was no sale at all. An additiona
ground given by the H gh Court was that there was nothing to
show whet her there was any agreenent between the parties for
the sale of gunny bags. Now that we have held that the
di sputed transactions are exigible to tax, one reason given
by the High Court as nentioned above, cannot be supported.
Further, the facts are not clear regarding the agreenent. In
the circunstances, we consider that the matter has to be
left open to be decided by the Assessing Oficer while
finalising the assessnent in the Iight of the judgnent.

In the result all the civil appeals except G vil ‘Appea
Nos. 890, 892, 893 and 1995 of 1978 filed by the State of
Punjab and Haryana are dism ssed. The appeals filed by the
States of Punjab and Haryana are all owed as indicated above.
There will be no order as to costs.

The issue as to who has to pay the market fee has been
argued and answered by the High Court but was not argued
before us. Hence, it was not decided. Therefore, the civi
appeal s arising out of S.L.P.(C) Nos. 8772-74/87, 6775/91,
747/ 91, 7478/91, 8541/91, 15719/94 and 13131/91 preferred by
the Rice MIler will be posted for further arguments on this
i ssue in Court.




