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BHAN, J.

The issue involvedin the present case is:
Whet her the inported goods, i.e. 'Mtion Capture
Animation Files’ w Il cone under the purview of
Custonms Notification No. 29/99 as ’'information
technol ogy software’ for claimng exenption from
payment of duty?

Respondent / assessee (for _short "the

Respondent") inported "Motion Capture Aninmation
Files’ valued at Rs. 7,02,58,125/- and classified

t hem under headi ng 85. 24 and cl ai ned exenption from
paynment of custons duty under Notification No.
20/99-Cus. It will be convenient to refer to the
rel evant portion of the notification

"85.24 - (i) Information technol ogy
sof tware, and

(ii) Docunment of title conveying the
right to use Information Technol ogy

sof t war e.
Expl anation: - "information technol ogy
Software ' means any representation of

i nstructions, data, sound or image

i ncl udi ng source code and obj ect code,
recorded in a machine readable form
and capabl e of being mani pul ated or
providing interactivity to a user, by
neans of an automatic data processing
machi ne.

[Hereinafter referred to
as the
"anended notification’]

It may be noted that this explanation
substituted the explanation in the earlier
notification no. 23/98 which read as:

"Expl anation. - ' Computer software’
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nmeans any representation of

i nstructions, data, sound or inmage,

i ncl udi ng source code or object code,
recorded in a machi ne readable form
and capabl e of being mani pul ated or
providing interactivity to a user, by
nmeans of an autommtic data processing
machi ne falling under headi ng No.
84.71, but does not include software
required for operation of any machine
perform ng a specific function other
than data processing, and

i ncorporating or working in
conjunction with an autonmtic data
processi ng nmachi ne.

[Hereinafter referred to
as the 7 origina
notification]

The assessing authority vide his order dated
25.11.1999 deni ed the benefit of the notification
al t hough he did not dispute the classification of
t he goods under headi ng 85.24 as software.  Agai nst
the order of the Assessing Authority, Respondent
filed an appeal before the Conmi ssioner of Custons
(Appeal s) who vide his order dated 14.3.2000

di sm ssed the appeal although it was accepted by
himthat the files contain data in a machi ne
readable form It would be useful to refer to the
conclusion arrived at by the Conm ssioner of
Custons (Appeal s), the sane reads:

"As seen fromthe records the goods
are in the nature of files containing
positional information i.e certain
actors are asked to performwth
sensors attached to their bodies and
these nmotions are shot with the help
of infrared cameras and recorded in
the tapes. This positional information
is transferred on the created objects
so that they performin a simlar
manner. The transfer of this data on
to the object is done with the help of
a software known as 'soft image’ . In
ot her words, the goods inported are in
the nature of data recorded in the
tapes which can only be transferred to
ot her objects using software which is
not part of the inported consignment.
It is significant that the goods

i nported do not consist of a programme
whi ch woul d enabl e the mani pul ati on of
the files. In that sense, in the
condition in which they have been

i mported, they are not capabl e of
bei ng mani pul ated but remain mere

i nformati on. Thus, even though the
files contain data in a machi ne
readabl e form they are not capabl e of
mani pul ation. They al so do not provide
interactivity to the user, as it is
only a data and no programme or set of
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instructions are contained in the
cartridges. For the above reasons,
find noinfirmty in the order of the
l ower authority holding that the goods
are not eligible for the benefit of
exenption under Sl.No. 231 of the
Table to the notification 20/99 cus."

Respondent bei ng aggrieved filed an appea

bef ore the Customs Excise and Gold (Control)
Appel l ate Tribunal (hereinafter referred to as "the
Tribunal"). The Tribunal by the inmpugned order has
accepted the appeal; set aside the orders inpugned
before it and held the assessee to be entitled to
the exenption under the anended notification. It
has been held by the Tribunal that the del etion of
the words "but does not include software required
for operation of any machine performng a specific
function ‘other than data processing, and

i ncorporating -or working in conjunction with an
automati c data processi ng machine" fromthe earlier
notification are very rel evant and has increased
the scope of the kind of softwares which can now be
i nported duty free /'under the anmended notification
That under the anended notification, any kind of
data which is capabl e of bei ng mani pulated by neans
of automatic data processing machi ne woul d be
covered by the term '’ informationtechnol ogy
sof t war e’

Shri B.B. Singh, |earned counsel appearing for
the Revenue contended that the inported goods are
only data and not programme or set of instructions
and therefore not covered under the notification
He further contended that the inported files were
nere i nformati on and not capabl e of being
mani pul ated by automatic data processi ng machi ne.
That the amended notification though has expanded
the width and scope of the exenption notification
but the sane was not enough for the software in
guestion to be included.

As against this, Shri V. Sridharan, |earned

counsel appearing for the Respondent contended that
the scope of the anended notification is rmuch wi der
then the earlier exenption notification. As per
anmended notification any kind of data which is
capabl e of bei ng mani pul ated by automatic data
processi ng, would be covered by the term
"information technol ogy software’. It was further
contended by himthat the goods under inport are
conput er software recorded in a machi ne readabl e
form and capabl e of bei ng mani pul ated by neans of
an autonatic data processing nmachine. For this he
has placed reliance upon the letter witten by
Prof. S. Raman, Associ ate Professor, Department of
Conput er Sci ence and Engi neering, at |IT, Madras,
in response to the query raised by the Departmnent.
He also referred to certain dictionaries explaining
the neaning of the word "software".

Random House Conpact Unabridged Dictionary
defines software to nean: "anything that is not
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hardware but is used with hardware esp. audi ovi sua
material such as film tape records etc,".
According to Mc Graw Hi Il Encycl opedi a of Science
and Technol ogy, "software" nmeans the totality of
programre usable on a particular kind of conputer,
together with the docunmentation associated with a
conput er prograni. Encycl opedi a Britannica
defines "software" to nean, "Software is an entire
set of progranms procedure, and routines associated
with the operation of a conputer system including
the operating system The termdifferentiates these
features from hardware, the physical conponents of
a conputer system including the operating system
The termdifferentiates these features from

har dwar e, the physical conponents of a conputer
system Two main types of software are systens

sof tware, which controls a conputer’s interna
functioning, and application software, which
directs the conputer to execute conmands that sol ve
practical problens. \005. Software is witten by
progranmmers in any nunber of progranmm ng | anguages.
This information, the source code, mnust then be
transl ated by nmeans of a conpiler into nmachine

| anguage, which the conmputer can understand and act
on."

A. C. Downton, Computer and M croprocessors

postul ates that if a software isrequired to | oad a
programre on the computer then the programe which
has to be | oaded on the conputer does not cease to
be a software and the sane continues to be a
sof t war e.

Prof. S. Raman, Associate Professor, Depart nment
of Computer Science and Engi neering, at IIT,
Madras, responded to the query raised by the
Revenue as under:

"The notion capture animation files,
normally referred to as software in
the industry which could only be
mani pul at ed and nodi fied by 3D

ani mation software to apply the notion
to conputer Graphics nodels in the
conput er. These mani pul ati ons are
using interactive tools within the
software to control various paraneters
to nake the conputer graphics director
achi eve his inmmgination seen on the
conput er screen. These notion files
are captured fromlive actors
perform ng, using special suits to
transfer their notion information to
the conputer. These are then processed
for conpatibility with ani mation
software, and the processed files at
various stages of capture are sent to
us. One is a positional capture file,
the other is rotational capture file
and the last is texture file of

natural effects |ike water ani mated
for various camera and wind velocity.
These files can be interactively
nodi fi ed and used for various domestic
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requi renents of the adverti sing
broadcast and filmindustry.

We further bring to your Kkind
attention that the Mtion Capture
Animation files or data are computer
software recorded in a machine
readabl e (Exabyte cartridge tapes)
form and capabl e of bei ng nani pul at ed,
but, by thenselves, the files cannot
be used as i ndependent entities."

Thus according to Prof. S. Raman, who is an
expert on the subject, Mtion Capture Anination
files on data are conmputer software recorded in a
machi ne readabl e form and capabl e of being
mani pul at ed, though by thensel ves the files cannot
be used as i ndependent entities.

Subm ssi on of the | earned counsel appearing for
the Revenue that the 'Capture Animation Files' are
not software since another software is required to
| oad the same is without any substance. It is
evident fromthe book of Conputers and
M croprocessors by A C. Downton, that a | oader
progranmme is required to | oad software on the disk
of the conputer. This concept is called as boot
strapping. |In other words, if software is required
to load a progranme on the conputer then the
programe whi ch has to be | oaded on the computer
continues to be software. Sinply because the
"Motion Capture Aninmation Files’ requires another
sof tware known as ’'soft image’ to get the fina
result does not detract the goods under inport
frombeing software. The same continues to be a
software and entitled to exenpti on under
notification No. 20/90-Cus.

Prof. S. Raman, Associate Professor, of 11T,
Madras, who is an expert on the subject has opi ned
that the 'Mtion Capture Animation Files’ are
normally referred to as software in the industry
and the sanme can be nani pul ated and nodified by 3D
ani mati on software. These files can be
interactively nodified and used for various
donestic requirements of the advertising, broadcast
and filmindustry. According to him’Mtion
Capture Animation Files’ on data are conputer
software recorded in a machi ne readable form and
capabl e of bei ng mani pul ated and the same are
sof t war e.

Random House Conpact Unabridged Dictionary
refers to "software" as anything that is not
hardware and is used with hardware. Encycl opedia
Britannica refers to "software" to designate non-
hardware items, nanely internal programes or
routi nes and programm ng aids. Thus the
programm ng aids are al so known as software and
thus the goods in question would fall within the
neani ng of the word "software". The goods under
import are adnittedly data recorded on tapes.

Under the existing Notification No. 20/99 any kind
of data in a machine readable form and capabl e of
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bei ng mani pul ated by neans of an automatic data
processi ng machi ne woul d be covered by the term
"“Informati on Technol ogy Software".

For the reasons stated above, the goods under
i mport are conputer software recorded in a machine
readabl e form and capabl e of being nmani pul ated by
neans of an automatic data processing machine. W
do not find any infirmty in the inpugned order of
the Tri bunal

For the reasons stated above, we do not find
any nerit in this appeal and di sm ss the sane.
Parties shall bear their own costs.




