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SANTOSH HEGDE, J.

These appeal s are preferred agai nst the order of the
Di vi sion Bench of the Rajasthan H gh Court, Jai pur Bench
dated 10th of August, 2001 whereby the said Bench all owed
the special appeal filed before it setting aside the judgnent of
the | earned Single Judge of the said H gh Court which had
confirmed the award made by the I'ndustrial Tribunal, Jaipur

Brief facts necessary for the disposal of these appeals
are as follows;-

The respondent herein was appointed as a Conductor on

daily wages in the appellant-Corporationon 20th of June,

1986. His services were ternmnated on 1st of Decemnber, 1986
on the ground that the sane was not required by the appellant-
Cor por ati on.

Chal l enging the said termnation, the respondent noved

an application under Section 33(2-A) of the Industria

Di sputes Act, 1947 before the Industrial Tribunal, Jaipur
alleging that his term nati on was contrary to Section 25F of
the Industrial Disputes Act, as he has already conpl eted nore
than 240 days of continuous service in a year in the appellant-
Corporation, therefore, without follow ng the provisions of
Section 25 F of the |I.D. Act his services could not have been
termnated. He also alleged in the said application-that his
term nati on was a col ourabl e exerci se of power because

during his service in the Corporation an inspection was carried
out by the checking staff on 20th of Novenber, 1986 when he
was on duty in Bus No. 7108. During the course of

i nvestigation, a false case of non-issuance of ticket to six
passengers was made agai nst himand since the Managenent

was not in a position to prove the said charge it took recourse
to his discharge fromservice w thout hol ding a proper enquiry
whi ch anmounts to a col ourabl e exercise of power.

The appel | ant - Cor porati on opposed the said application
stating that his appointnment was purely temporary on daily
wages basis and since his services were not required, the sane
was term nated which was perm ssible as per the terms of the
letter of appointment. It is also stated that the respondent had
not conpl eted 240 days of continuous service in any year in
the Corporation and therefore there was no need to conply
with Section 25 F of |1.D. Act. However, it was adnitted that
when the respondent was working as a Conductor and there
was an inspection on 29.11.1986 wherein it was found that he
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had not issued tickets to six passengers but that was not the
ground on which the term nation was based.
In view of the allegation of the respondent-worknman
that his termination was for the above said alleged
m sconduct, the appell ant-Corporation sought perm ssion from
the Industrial Tribunal to | ead evidence to justify the charge of
m sconduct which perm ssion was granted and parties were
permtted to adduce evidence before the tribunal. Based on the
evi dence that came on record the tribunal came to the
concl usion that the Corporation has proved the m sconduct as
wel |l as the unruly behaviour of the Conductor during the
i nspection, therefore, it cane to the conclusion that even on
the ground of m sconduct termnation of the respondent was
justified, hence, rejected the application of the respondent.
Bei ng aggrieved with the said award of dismssal of his
conpl aint, the respondent filed a wit petition before a Single
Judge of the Rajasthan H'gh Court, Jaipur Bench. The | earned
Si ngl e Judge who heard the petition came to the concl usion
that the finding of fact recorded against the petitioner
regardi ng hi's m sconduct does not suffer fromany perversity
so as to give a cause of action for the H gh Court to interfere
init, hence, it dismssed the wit petition
Agai nst the said judgnent of the |learned Single Judge,
the respondent preferred a special appeal before the Division
Bench of the Hi gh Court. When the natter cane up for
consi deration by the Division Bench, the court on 18.7.2001
nmade t he foll ow ng order
"The | earned counsel for the petitioner-
appel l ant makes a statenent that the wit
petitioner is prepared to forego the entire
salary for the period and he woul d be
satisfied, if at least, reinstatenent is
ordered.

We direct the counsel for the
respondent No. 2 to ascertain_ from
his departnent, whether the petitioner-
appel l ant can be taken now as a fresh

enpl oyee".

The matter again cane up for further orders on
10. 8. 2001 when the Division Bench passed the follow ng
order which is now i npugned in this appeal
"The | earned counsel for the appellant
now states that he is willing to forego the
salary from 1986 till the date of his
reinstatement, with continuity of service
and ot her attendant benefits attached to
the said post. Since, the appellant has
now opted for the above benefit, we
accept his prayer and direct the
respondent No. 2 accordingly. The
respondent No. 2 is directed to reinstate
the appellant in service in the above
terns within four weeks fromtoday".

A perusal of these two orders of the Appellate Bench of

the H gh Court shows that it did not apply its mind to the facts
and | aw i nvolved in the case but proceeded to consider the

of fer made by the appellant in his prayer, i.e., in the event of
his being re-instated in service he would forego the entire
back wages. The order of 10th of August, 2002 shows that the
appel | ant - Cor porati on had not agreed to such a proposal made

by the respondent and the said order which is now i npugned
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in this appeal was nade wi thout the consent of the appellant.

We notice fromthe finding of the Industrial Tribuna

that the respondent-workman had i ndul ged in m sconduct

whi ch has not only led to nonetary | oss to the Corporation but
the Corporation has also | ost confidence in the said workman.
Therefore, to continue such an enployee in the enpl oynent

of the Corporation by virtue of a judicial order, in our opinion
is an act of nisplaced synpathy which can find no foundation
inlaw or in equity. The finding that the workman has
conmitted the m sconduct in question of not issuing tickets to
passengers is a finding of fact arrived at by the Tribunal after
taking into consideration the evidence recorded therein. This
finding was affirnmed by the |earned Single Judge and the High
Court has not set asidethe finding. Therefore, the question of
moul ding the relief on the facts of this case did not arise at all
The offer of the respondent to forego the back wages in lieu of
his being re-instatedis not an offer to be taken into

consi deration by the court unless and until the finding of the
tribunal '‘'on m sconduct was set aside and havi ng perused the
records including the order of the tribunal, we are satisfied that
this is not one of those cases in which there was room for
setting aside such a finding.

Assum ng for argunent sake that the High Court by the

i mpugned order proceeded on the basis that though the

m sconduct is proved the puni shnent was di sproportionate

and it is on that basis that the inmpugned order is nade, even
then we are unable to agree with-the order of the Appellate
Bench of the High Court because it is not the nornma

jurisdiction of the superior courts to interfere with the
guantum of sentence unl ess the said sentence is wholly

di sproportionate to the misconduct proved. No such finding

has been recorded by the Appellate Benchin the inpugned

order. Since the m sconduct proved i s one of dishonesty, the
guantum of loss is immterial, it i's the |loss of confidence that
matters. In such a situation if the Tribunal chooses to uphold
the order of dismssal and refuse to interfere ‘with such
termnation and the |earned single Judge of the Hi gh Court
agreed wth the said order of the Tribunal, then Appellate
Bench ought not to have interfered with the quantum of
sentence. Having perused the facts of the case we are-in
agreement with the finding of the Tribunal as well as | earned
singl e Judge, hence, we are of the considered opinion that the
Appel |l ate Bench fell in error in interfering wth the orders of
the courts below nerely on the basis of offer made by the
appel | ant before it.

For the reasons stated above, these appeals succeed. The

order inpugned is set aside and that of the tribunal as affirnmed
by the | earned Single Judge of the H gh Court is restored.




