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ACT:

Appeal - Ri ght to appeal -\Wet hervested right-Wen right vests
-Change of law after initiation of proceedings in |ower
Court -Law governing appeal - Law nmaki ng deposit of anpunt of
appeal a condition for adm ssion of appeal -\Wether nanner of
nmere procedure- -Central Provinces and Berar Sales Tax Act,
1947, s. 22 (1) -Central Provinces Sales Tax Act | (Second
Amendnent) Act, 1950.

HEADNOTE

The right of appeal is a matter of substantive right and not
nerely a matter of procedure, and this right becomes vested
in a party when the proceedings are first initiated in, and
before a decision is given by, the inferior Court and such a
right cannot be taken away except by express enactnent or
necessary intendment.

Section 22(1.) of the Central Provinces and Berar Sales Tax
Act, 1947, provided that no appeal against an order of
assessment should be entertained by the prescribed authority
unless it was satisfied that such amount of tax as the
appellant might adnit to be due fromhim had been paid.
This Act was anended on the 25th Novenber, 1949, ‘and s.
22(1) as amended provided that no appeal should ])a adnitted
by the said authority unl ess such appeal was acconpani ed by
satisfactory proof of the paynent of the tax in respect  of
which the appeal had been preferred. On the 28th of
Noverber, 1947, the appellant submitted a return to the
Sal es Tax O ficer, who, finding that the turnover exceeded 2
lacs, submitted the case to the Assistant Conmm ssioner for
di sposal and the | atter nmade an assessnent on the 8th April
1950. The appel |l ant preferred an appeal on the 10th My,
1950, without depositing the amobunt of tax in respect of
whi ch he had appeal ed. The Board of Revenue was of opinion
that s. 22(1.) as anended applied to the case as the
assessment was nade, and the appeal was preferred, after the
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anmendnment cane into force,’” and rejected the appeal
Held, (i) that the appellant had a vested right to appea

when the proceedings were initiated, i.e., in 1947, and his
right to appeal was governed by the law as it existed on
that date ; (ii) that the amendnent of 1950 cannot be

regarded as a nmere alteration in procedure or an alteration
regul ating the exercise of the right of appeal, but whittled
down the right itself, and it had no retrospective effect as
the Anendnment Act of 1950 did not expressly or by necessary
intendnment give it retrospective effect, and the
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appeal could not therefore be rejected for non-paynment of
the tax in respect of which the appeal was preferred.

Col oni al Sugar Refining Co. Ltd. v. Irving [1905] A C. 369,
Nanabin Aba v. Sheku bin Andu (1.L.R 32 Bom 337), Delh
Coth and CGeneral MI1s Co. Ltd. v. Income-tax Conmi ssioner
Delhi (54 1.A 421), Kirpa Singh v. Rasal dar Ajaipal Singh
(A 1. R 1928 Lab. 627), Sardar Ali v. Dalinmuddin (I.L.R 56
Cal . 512) ‘appli ed.

Badr addi n. _Abdul ~ Rahimv. Sitaram Vinayak Apte (l.L.R 52
Bom 753) di sapproved.

In re Vasudeva Sami ar (A'l.R 1929 Mad. 381), Ram Singha V.
Sankar Dayal (l.L.R 50 All. 965), Radhakisan v. Sri Dhar
(A-1.R 1950 Nag. 17), Gordhan Das v. Covernor--General in
Council (A 1.R 1950 Punj. 103) and Nagendra Nath Bose v.
Monnmohan (1930, 34 C.WN. 1009) referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 182 of 1952.
Appeal by special |eave fromthe Judgnent and Order dated
2nd August, 1951, of the Hi gh Court of Judicature at ' Nagpur
in Mscellaneous Petition No. 187 of 1950 under arts. 226
and 227 of the Constitution.

N. C. Chatterjee (R M Hajarnavis, with hin) for the
appel | ant.

R. Ganapathy lyer for the State of Madhya Pradesh.

1953. February 23. The Judgment of the Court was delivered
by

DAS J. On the 28th November, 1947, the appellant Hoosein
Kasam Dada (lndia) Ltd., (hereinafter referred to as the
assessee) submited to the Sales Tax O ficer, Akola, a Sal es
Tax return in FormIV for the first quarter. Notice in Form
Xl calling upon the assessee to produce evidence in support
of the said return having been issued by the Sales Tax
Oficer, the assessee produced his account books. ~ Not being
satisfied by the inspection of the account books as to. the
correctness of the return and being of opinion that ' the
taxable turnover exceeded rupees two lacs the Sales Tax
Oficer submtted the case to the Assistant Conmi ssioner of
Sal es Tax, Anravati, for assessnent,
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On the 25th January, 1949, the Assistant Conm ssioner issued
a fresh notice in Form Xl under section 11 and fixed the
case for disposal on the 5th February, 1949. After various
adj ournnents and proceedings to which it is not necessary to
refer, the hearing conmenced on the 9th June, 1949, when an
agent of the assessee appeared wi th books of account of the
Akol a Branch. Eventually after various further proceedings
the Assistant Conmi ssioner on the 8th April, 1950, assessed
the assessee, to the best of his judgnent, in the sumof Rs.
58,657140 and a copy of the order in Form XIV was sent to
the assessee. Being aggrieved by the order of assessnent
the assessee on the 10th My, 1950, preferred an appeal to
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the Sales Tax Conmi ssioner, Madhya Pradesh, under section
22(1) of the Central Provinces and Berar Sal es Tax Act, 1947
(hereinafter referred to as the Act). The appeal not having
been acconpani ed by any proof of the paynent of the tax in
respect of which the appeal had been preferred, t he
authorities, after giving the assessee several adjournnents,
declined to admit the appeal. The assessee noved the Board
of Revenue, WMadhya Pradesh, by a revision application
agai nst the order of the Sales Tax Conmi ssioner contending
that his appeal was not governed by the proviso to section
22(1) of the Act as anended on the 25th Novemnber, 1949, by
the Central Provinces and Berar Sal es Tax (Second Amendnent)
Act  (Act LVII of 1949) but was governed by the proviso to
section 22(1) of the Act as it stood when the assessnent
proceedings were started, i.e., before the said anmendnent.
The Board of Revenue took the view that as the order of
assessment was nmade after the amendnent of the section and
the appeal was filed thereafter such appeal must be governed
by the provisions of law as it existed at the tine the
appeal was actually filed and that the law as it existed
before the filing of the appeal could not apply to the case.
The assessee thereupon noved the H gh Court of Madhya
Pradesh under articles 226 and 227 of the Constitution of
I ndi a prayi ng, anongst other things, for.a wit of mandanus
or an appropriate

128
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order directing the Sal es Tax Comm ssioner to admit and hear
the appeal wi thout demandi ng paynent of the anobunt of sales
tax assessed by the Assistant Conm ssioner of Sales Tax.
The High Court dism ssed the application on the 2nd August,
1951. The assessee applied to the High Court for |eave
to appeal to this Court which was also disnissed by the
H gh Court on the 14th March, 1952. ' The assessee thereupon
applied to this Court for special |eave to appeal on the
12th May, 1952. This Court granted special |eave to appeal
but such leave was, by the order granting such |eave,
limted to the question of the effect of the anmendnent to
section 22 of the Act on the petitioner’s appeal to the
Sal es Tax Conmi ssi oner, Madhya Pradesh.  This Court took the
view that the other questions sought to be raised by the
assessee would have to be decided by the Sales Tax
Conmi ssioner in case the appeal succeeded. The appeal has
now cone up for final disposal before us and in this appea
we are concerned only with the limted gquestion of the
effect of the anendnent to section 22 of the Act.

Section 22(1) of the Act was originally expressed in the
following terns : -

"22. (1) Any dealer aggrieved by an order under. this Act
may, in the prescribed manner, appeal to the prescribed
aut hority agai nst the order:

Provi ded that no appeal against an order of assessment, with
or wthout penalty, shall be entertained by the said
authority unless it is satisfied that such anount of tax  or
penalty or both as the appellant may adnit to be due from
him has been paid."

The relevant portion of section 22 as anended runs as
foll ows: --

"22. (1) Any dealer aggrieved by an order under this Act
may, in the prescribed manner, appeal to the prescribed
aut hority agai nst the order:

Provi ded that no appeal agai nst an order of assessnment, with
or without penalty shall be admitted by the said authority
unl ess such appeal is acconpanied by a satisfactory proof of
the paynment of the tax, with
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penalty, if any, in respect of which the appeal has been

preferred.”

It is clear fromthe | anguage used in the proviso to section
22 (1) as it stood prior to the anendnment that an aggrieved
assessee had only to pay such anpbunt of tax as he mght
admt to be due fromhim whereas under the proviso to
section 22(1) as anended the appeal has to be acconpani ed by
sati sfactory proof of paynent of the tax in respect of which
the appeal had been preferred. The contention of the
present assessee is that as the anendment has not been made
retrospective its right of appeal under the original section
22(1) remmins unaffected and that accordingly as it does not
admt anything to be due it was not liable to deposit any
sumalong with its appeal and the Conm ssioner was bound to
adnmit its appeal and had no jurisdiction or power to reject
it on the ground-that it had not been acconpanied by any
proof of paynent of the tax assessed agai nst the appellant
as required -under- the anended proviso and the Board of
Revenue ‘and the High Court were inerror in not directing
the Conmi ssioner to adnmit the appeal

That the anendnment has placed a substantial restriction on
the assessee’s right of appeal cannot be disputed, for the
amended section requires the paynment of the entire assessed
ambunt as a condition precedent to the admssion of its
appeal . The question is whether the inmposition of such a
restriction by anendnment of the section can affect the
assessee’s right of appeal from a decision in proceedings
whi ch conmenced prior to such anendnent and which right of
appeal was free fromsuch restriction under the section asit
stood at the tinme of the comencenent of "t he proceedings.

The question was answer ed in t he negati ve by t he
Judicial Committee in Colonial. Sugar Refining Co., Ltd. v.
Irving(l). In that case the Collector of Custons acting

under an Act called the Excise Tariff Act, 1902, required
the appellants to pay pound 20,100 excise duty on 6,700 tons

of sugar. The appellants disputed the claim So  they
deposi ted

(1) L.R [1905] A C 369.
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the money with the Coll ector and then brought the action by
issuing a wit on the 25th Cctober, 1902. A special case
having been stated for the opinion of the Supreme Court,
that Court on the 4th Septenber, 1903, gave judgnment for the
Col | ector. In the neantine the Judiciary Act, 1903, was
passed and received Royal assent on the 25th August, 1903,
that is to say about 10 days before the judgment was
delivered. By section 39(2) of that Act the right of appea
from the Supreme Court to the Privy Council given by /the;
Order in Council of 1860 was taken away and the only appea
therefrom was directed to lie to the Hgh Court of
Australia. The appellants having with the |eave 'of the
Supreme Court filed an appeal to the Privy Council the
respondents filed a petition taking the prelimnary point
that no appeal lay to the Privy Council and praying that the
appeal be disnmissed. in dismssing that application Lord
Macnaghten who delivered the judgnent of the Privy Counci
sai d: -

"As regards the general principles applicable to the case
there was no controversy. On the one hand, it was not
disputed that if the matter in question be a matter of
procedure only, the petition is well founded. On the other
hand, if it be nore than a matter of procedure, if it
touches a right in existence at the passing of the Act,- it
was conceded that, in accordance with a long line of
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authorities extending fromthe time of Lord Coke to the
present day, the appellants would be entitled to succeed.
The Judicary Act is not retrospective by express enactnent
or by necessary intendnent. And therefore the only question
is, was the appeal to His Majesty in Council a right vested
in the appellants at the date of the passing of the Act, or
was it a nere matter of procedure ? It seens to their
Lordships that the question does not admt of doubt. To
deprive a suitor in a pending action of an appeal to a
superior tribunal which belonged to himas of right is a
very different thing fromregul ati ng procedure. In princi-
ple, their Lordships see no difference between abolishing an
appeal altogether and ‘transferring the appeal to a new
tribunal. |In either case there is an interference

993

with existing rights contrary to the well-known genera

principle that statutes are not to be held to act
retrospectively ~unless a clear intention to that effect is
mani f ested. "

The principle of the above decision was applied by Jenkins
C.J. in Nana bin Aba v. Sheku bin Andu (1) and by the Privy
Council itself in Delhi Cothand General MIls Co. Ltd. .

I ncome-tax Comm ssioner, Delhi(’). A Full Bench of the
Lahore High Court adopted it in Kirpa Singh v. Rasaldar
Ajaipal Singh (3). It was there regarded as settled that

the right of appeal was not a nmere matter of procedure but
was a vested right which inhered inaparty from the com
mencement of the action in the Court of first instance and
such right could not be taken away except by  an express
provi sion or by necessary inplication

In Sardar Ali v. Dalimuddin (4), the suit out of which the
appeal arose was filed in the Munsiff 's Court at Alipore on
the 7th October, 1920. The suit having been dism ssed on
the 17th July, 1924, the plaintiffs appealed to the Court of
the District Judge but the appeal ~was dism ssed. The
plaintiffs then preferred a second appeal to the Hi gh Court
on the 4th COctober, 1926. That second appeal was heard by a
Single Judge and was dism ssed on the 4th April, 1928. In
the meantime C ause 15 of the Letters Patent was anmended on
the 14th January 1928 so as to provide that no  further
appeal should lie fromthe decision of a Single Judge
sitting in second appeal unless the Judge certified that the
case was a fit one for appeal. |In this case the learned
Judge who disnissed the second appeal on the 4th April
1928, declined to give any certificate of fitness. The
plaintiffs on the 30th April, 1928, filed an appeal on the
strength of clause 15 of the Letters Patent . as it stood
bef ore the amendment. The contention of the appellants. was
that the anmended cl ause could not be applied to that appeal
for to do so would be to apply it retrospectively ~and to
i mpair and indeed to defeat a substantive right which was in
exi stence

(1) (1908) I.L.R 32 Bom 337. (3) A I. R 1928 Lah.
627.

(2) (1927) L.R 54 |.A 421 ; |.L.R 9 Lah. 284. (4) (1929)
|.L.R 56 Cal. 5I2.
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prior to the date of the anendment. The apppllants clained
that on the 7th Cctober, 1920, when the suit was filed they
had vested in themby the existing | aw a substantive right
to a Letters Patent appeal fromthe decision of a Single
Judge and that an intention to interfere with it, toclog it
with a new condition or to inmpair or inperil it could not be
presuned unless it was clearly mani fested by express words
or necessary i nt endment . In giving effect to t he
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contentions of the appellants Rankin C. J. observed at p

518: -

Now, the reasoning of the Judicial Comrittee in The Col onia

Sugar Refining Conpany’s case is a conclusive authority to
show that rights of appeal are not nmatters of procedure, and
that the right to enter the superior court is for the
present purpose deened to arise to a litigant before any
decision has been given by the inferior court. If the
latter proposition be accepted, | can see no internediate
point at which to resist the conclusion that the right
arises at the date of the suit."

It was held that the new clause could not be given
retrospective effect and accordingly the date of pre-
sentation of the second appeal to the Hi gh Court was not the
date which determned the applicability of the anended
clause of the Letters Patent and that the date of the
institution of the suit was the determ ning factor.

As against the last nmentioned decision of the Calcutta High
Court ' Srii Ganapathy Aiyar, appearing for the respondent,
refers ~us “to the decision of a Bench of the Bonbay High
Court in the case of Badruddin Abdul Rahim v. Sitaram
Vi nayak Apte (1), where it was held that the amendrment of
clause 15 of the Letters Patent operated retrospectively.
That case followed an earlier decision of the same Hi gh
Court in Fram Bomanji v. Hornmasji Barjorji (2). The
decision in the old case proceeded upon two grounds, nanely,
(1) that the question was one of procedure and (2) that sec-
(1) (21928) I.L R ‘52 Bom 753; Al R (1928) Bom 371

(2) (1866) Bom H.C (O CJ.) 49
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tion 2 of the New Letters Patent of 1865 gave retrospective
operation to the Letters Patent by naking it applicable to
all pending suits. In so far as ~the first ground is
concerned it «clearly runs counter to the decision ' of the
Privy Council in Colonial Sugar Refining Co. Ltd. v. [Irving
(supra) and nust be taken as overruled as Fawcett J. hinself
acknow edged at page 756. As regards the second ground it
is inapplicable to the case before us and it is not
necessary to express any opinion as to the. soundness and
validity of that ground. It may be nentioned here that in
Shai kh  Hasan Abdul Karimv. King Enperor (1) another Bench
of the sane H gh Court expressly dissented fromthe decision
in Badruddin Abdul Rahimv. Sitaram Vinayak Apte (supra)-.

The principle laid down in the Col onial Sugar Refining Co.’'s
case (supra) was followed by a Special Bench of Madrasin In
re Vasudeva Samiar (2). A Full Bench of the Al ahabad Hi gh
Court in Ram Singha v. Shankar Dayal (3) fell into |line and
held that the earlier decision on this point of that Court
in Zamin Ali Khan v. Genda (4) stood overruled by the  Privy
Council decision in the Colonial Sugar Refining Co.’s / case.

A Full Bench of Nagpur Hi gh Court in Radhakisan v.- Shridar
(5 ) has also taken the sanme view. The Punjab High ' Court
has also adopted the sanme line in Gordhan Das v. The
CGovernor Ceneral in Council (1).

The case of Nagendra Nath Bose v. Mn Mhan Singha Roy (7)

is indeed very nuch to the point. In that case the
plaintiffs instituted a suit for rent valued at Rs. 1,30615
and obtained a decree. |In execution of that decree the

defaulting tenure was sold on the 20th Novenber, 1928, for
Rs. 1,600. On the 19th Decenber, 1928, an application was
made, under Oder XXI, rule 90 of the Code of Gvi
Procedure, by the present petitioner, who was one of the
j udgrent - debt or s,

(1) I.L.R (1945) Bom 17.

(2) AIl.R (1929) Mad 381 ; 56 ML.J 369.
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(3) (1928) I.L.R 50 All. 965; A l.R (1928) AIl. 437.

(4) (1904) |.L.R 26 Al'l. 375.

(5) A Il.R (1950) Nag. 177.

(6) A l.R (1952) Punjab 103 (F.B.),

(7) (1930) 34 C WN. 1009.
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for setting aside the sale. That. application having been
di smssed for default of his appearance the petitioner
preferred an appeal to the District Judge of Hoogly who
refused to adnmit the appeal on the ground that the anount
recoverable in execution of the decree had not been
deposited as required by the proviso to section 174, cl ause
(c), of the Bengal Tenancy Act as anended by an anmendi ng Act
in 1928. The contention of the petitioner was that the
amended provision which canme into force on the 21st
February, 1929, could not affect the right of appeal from a
deci si on on an application made on the 19th Decenber, 1928,
for setting aside the sale. Mtter J. said at page 1011:-

" W think the contention of the petitioner is wellfounded
and nmust prevail. That a right of appeal is a substantive
right cannot now be seriously disputed. It is not a nmere
matter of procedure. Prior to the amendnent of 1928 there
was an appeal against an order refusing to set aside a sale
(for that is the effect also where the application to set
asi de the sale /is “dismssed for default) under the
provisions of Oder 43, rule (1), of the Code of Cvi
Procedure. That right was unhanpered by any restriction of
the kind now i nposed by section 174(5), Proviso. The Court
was bound to admt the appeal whether appellant deposited
the amount recoverable in execution of the decree or not.
By requiring such deposit asa condition precedent. to the
adm ssion of the appeal, a new restriction has been put on
the right of appeal, the, adm ssion of which is now ' hedged
in with a condition. There can be no doubt that the ' right
of appeal has been affected by the new provision and in the
absence of an express enactnment this anendnent cannot apply
to proceedings pending at the date when the new anmendnent
cane into force. It is true that the appeal was filed after
the Act cane into force, but  that ci rcumst ance is
imuaterial--for the date to be | ooked into for this ~ purpose
is the date of the original proceeding which -eventually
cul mnated in the appeal .”
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The, above decisions quite firnmy establish and our
decisions in Janardan Reddy v. The State (1) and in _Ganpat
Rai v. Agarwal Chanber of Conmerce Ltd. (2) uphold the
principle that a right of appeal is not nerely a matter of
pr ocedur e. It is matter of substantive right. [ This right
of appeal fromthe decision of an .inferior tribunal " to a
superior tribunal becones vested in a party when proceedi ngs
are first initiated in, and before a decision is given by,
the inferior court. In the |language of Jenkins C.J. in Nana
bin Aba v. Shaik bin Andu (supra) to disturb an existing
right of appeal is not a nmere alteration in procedure.  Such
a vested right cannot be taken away except by express
enact nment or necessary intendnent. An [intention to
interfere with or to inpair or inperil such a vested right
cannot be presumed wunless such intention be clearly
mani f ested by express words or necessary inplication

Sri Ganapat hy Aiyar urges that the | anguage of section 22(1)
as anended clearly nakes the section ret. rospective. The
new proviso, it is pointed out, perenptorily requires the
authority not to adnit the appeal unless it be acconpanied
by a satisfactory proof of the paynent of the tax in respect
of which the appeal is preferred and this duty the authority
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nust di scharge at the tinme the appeal is actually preferred
before him The argunment is that after the anmendnent the
authority has no option inthe natter and he has no
jurisdiction to adnmit any appeal unless the assessed tax be
deposited. It follows, therefore, by necessary inplication
accordi ng to the |earned Advocate, that the amended
provision applies to an appeal from an assessnent order made
before the date of anendnent as well as to an appeal from an
order nade after that date. A sinmilar argunment was urged
bef ore the Calcutta Special Bench in Sardar Ali V.
Dal i muddin (supra), namely, that after the anmendment the
court had no authority to entertain an appeal wthout a
certificate fromthe Single Judge.

(1) [1950] S.C.R 941.

(2) (1952) sS.C.J. 564.

129
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Rankin ~C.J. repelled this argunent with the remark at page
520: -

" Unless the contrary can be shown, the provision which
takes away jurisdiction is itself subject to the inplied
saving of the litigants’  right."

In our view the above observation is apposite and applies
to the case before us. ~The true inplication of the above
observation as of the decisions in the other cases referred
to above is that the pre-existing right of appeal 1is not
destroyed by the anendnent if the amendnent is not made
retrospective by express words or necessary intendment. The
fact that the pre-existing right of appeal ~ continues to
exist must, in its turn, necessarily inply that the old |aw
which created that right of appeal nust also exist to
support the <continuation of that right. As the old |aw
continues to exist for the purpose of supporting the pre-
existing right of appeal that old |aw nust govern the
exercise and enforcenent of that right of appeal and there
can then be no question of the anmended provision preventing
the exercise of that right. The argunent that the authority
has no option or jurisdiction to adnmit the appeal unless it
be acconpanied by the deposit of the assessed tax as
requi red by the amended proviso to section 22(1) of the Act
overl ooks the fact of existence of the old law for the
pur pose of supporting the pre-existing right and really
amounts to beggi ng the question. The new proviso is ~wholly
i napplicable in such a situation and the jurisdiction of the
authority has to be exercised under the old law which so
continues to exist. The argunent of Sri Ganapathy lyer on
this point, therefore, cannot be accepted.

The |earned Advocate urges that the requirment as to. the
deposit of the anmpunt of the assessed costs does not affect
the right of appeal itself which still remains intact, but
only introduces a new matter of procedure. He contends that
this case is quite different fromthe case of Sardar Ali v.
Dal muddin (supra), for in this case it is entirely in the
power of the appellant to deposit the tax if he chooses to
do so whereas it was not
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within the power of the appellant in that case to secure a
certificate fromthe |earned Single Judge who disposed of
the second appeal. |In the first place the onerous condition
may in a given case prevent the exercise of the right of
appeal, for the assessee may not be in a position to find
the necessary noney in tine. Further this argunent cannot
prevail in view of the decision of the Calcutta H gh Court
in Nagendra Nath Bose v. Muin Mohan Singha (supra). No
cogent argument has been adduced before us to show that that
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decision is not correct. There can be no doubt that the new
requi renent "touches" the substantive right of appeal vested
in the appellant. Nor can it be overlooked that such a
requirenent is calculated to interfere with or fetter, if
not to inpair or inperil, the substantive right. The right
that the anended section gives is certainly less than the
right which was available before. A provision which is
calcul ated to deprive the appellant of the unfettered right
of appeal cannot be regarded as a nere alteration in
procedure. Indeed the new requirenent cannot be said nerely
to regulate the exercise of the appellant’s pre-existing
right but in truth whittles down the right itself and cannot
be regarded as a nmere rule of procedure.

Finally, Sri Ganapathy lyer faintly urges that until actua

assessnment there can beno 'lis’ and, therefore, no right of
appeal can accrue before that event. There are two answers
to this plea. Whenever there is a proposition by one party

and an opposition to that proposition by another a ’'lis’
ari ses. It nmay be conceded, though not deciding it, that
when the assessee files his return a ’'lis’ may not

i medi ately arise, for under section 11 (1) the authority
may accept the return as correct and conplete. But if the
authority is not satisfied as to the correctness of the
return and calls for evidence, surely a controversy arises
i nvol ving a proposition by the assessee and an opposition by
the State. The circunstance that the authority who raises
the dispute is hinself the judge can nake no -difference, for
the authority raises the dispute inthe interest of the
State and in so acting only represents the State. It
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wi |l appear fromthe dates given above that in this case the
"lis’ in the sense explai ned above arose before the date of

amendnent of the section. Further, even if ' the 'lis  is to
be taken as arising only on the date of ~ assessment, ' there
was a possibility of such-a’lis’ ~arising as soon as

proceedings started with the filing of the return or, at
any rate, when the authority called for evidence and started
the hearing and the right of appeal nust be taken’ to have
been in existence even at those dates. For the purposes of
the accrual of the right of appeal the critical and rel evant
date is the date of initiation of the proceedings and not
the decision itself.

For all the reasons given above we are of the opinion that
the appellant’s appeal should not have been rejected on the
ground that it was not acconpani ed by satisfactory proof of
the paynent of the assessed tax. As the appellant did not
admt that any anmount was due by it, it was ~under the
section as it stood previously entitled to filelits appea

wi t hout depositing any sum of noney. W, therefore, ~ all ow
this appeal and direct that the appeal be adnitted by the
Comm ssioner and be decided in accordance with law The
appellant is entitled to the costs of this appeal ‘and we
order accordingly.

Appeal al | owed.

Agent for appellant: Rajinder Narain.

Agent for respondent: G H. Rajadhyaksha.
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