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The petitioner in this wit petition under Article 32 of the
Constitution had been found guilty of the offence of nurder under
Section 302 read with Section 34 | PC by the Sessions Court and had
been undergoi ng sentence of inprisonment for life. H's conviction
and sentence was affirmed by the H gh Court and | ater confirmed by

this Court. The petitioner alleges that he has already undergone
nore than 21 years inprisonnent at the tine of filing of the wit
petition and contended that his further detention is illegal ‘and that he

is liable to be set at liberty forthwith, for which he seeks a wit of
habeas corpus and prays for payment of conpensation for his
all eged illegal detention beyond the period of fourteen years.

According to the petitioner, the length of the duration of the
i mprisonnent for life is equivalent to 20 years inprisonnent and-that
too subject to further rem ssion admi ssible under | aw He cont ends
that on conpletion of this termhe was |liable to be rel eased under rule
751(c) of the West Bengal Jail Code. He relies on the Explanation to
Section 61 of the West Bengal Correctional Services Act, 1992 (West
Bengal Act XXXI|I of 1992) whereunder the inprisonnent for life is
equated to a termof 20 years inprisonnent.

Anot her contention raised by the petitioner is that the petitioner
was sentenced to "inprisonment for life", a punishnent introduced by
the Code of Crimnal Procedure (Amendnent) Act 26 of 1955 as one
form of punishnment distinct fromthe punishment of rigorous or sinple
i mprisonnent shown in clause (4) of Section 53 of the Code of
Crimnal Procedure. According to the petitioner, the Executive
authorities have converted it into "rigorous inprisonnent for life" and
this according to the petitioner was not warranted by the provisions of
the law and the sane can be done only by comutation of the
puni shnment under Section 55 of the Indian Penal Code to rigorous
i mprisonnment for a termnot exceeding 14 years. In other words, the
argunent of the petitioner is that inprisonnent for life shall not be
treated as rigorous inprisonment and it would only be a sinple
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i mprisonnment till a proper comrutation order is passed under Section
55 of the I PC

The petitioner has also raised another contention that
i mprisonnent for life has not been nmade | egally executable in jai
ei ther under the Crimnal Procedure Code 1898 or 1973 or any other
law and the officer in charge of jail can be the person at the place
envi saged under Section 32 of the Prisoners’ Act (Act 3 of 1900) just
for the internediate custody and that he is bound to deliver the person
over to the appropriate authority and custody for the purpose of
renoval to the places for carrying out or executing the sentence and
in this behalf reliance was placed on the Fornms of Warrant of
Conmitment prescribed under Section 383 and 386 of the Cr.P.C.
1898.

Lastly the petitioner contended that in any case the petitioner is
liable to be rel eased fromdetention on conpletion of twenty years
i mprisonment.

I'n order ~to deal with the contentions advanced by the
petitioner, itis necessary to look into the provisions of Section 53 of
the I ndian Penal Code. Cl ause 'secondly’ of Section 53 relating to
"transportation" was deleted and in its place "inprisonnent for life"
was introduced by Act 26 of 1955 with effect from 1.1.1956. The
amended Section 53/reads as follows :

"53. Punishnent. \026The puni shments to which of fenders
are |iable under the provisions of this Code are \026

First -- Death;

Secondly.-- Inprisonnent for life

\ 005\ 005\ 005\ 005\ 005\ 005.

Fourthly - Inprisonnent, which is of two descriptions,
nanel y\ 027

(i) Ri gorous, that is, wth hard l-abour

(ii) Si npl €;
Fifthly \026 Forfeiture of property;
Sixthly - Fine."

Section 53 provides for distinct categories of punishnents to
whi ch offenders are liable to be punished for the offences enunerated
in the I PC. The puni shment of "transportation”™ was deleted and was
substituted by "inprisonnent for life". Prior to the comrencenent
of Act 26 of 1955, all prisoners sentenced to "transportation" for a
fixed term or for life were not invariably deported to the overseas
penal settlenents in the island of Andaman. The prisoners were
divided into two categories and those who were found eligible for
deportati on were al one sent to the penal settlements. The other
prisoners were confined in one of the jails within the country under
Section 32 of the Prisoners Act, 1900. Section 32 of 'the Prisoners
Act, 1900 specifically deals with persons under sentence of
"transportation” Section 32 reads as follows :

"32. Appoi ntment of places for confinenment of persons
under sentence of transportation and renoval thereto:-

(1) the State Governnent nmay appoint places within
the State to which persons under sentence of
transportation shall be sent, and the State

CGovernment or some officer duly authorized in this
behal f by the State Governnent shall give orders for
the renoval of such persons to the places so

appoi nted, except when sentence of transportation is
passed on a person al ready undergoi ng

transportation under a sentence previously passed
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f or anot her offence.

(2) In any case in which the State Governnent is
conpet ent under sub-section (1) to appoint places
within the State and to order renmpval thereto of
persons under sentence of transportation, the State
Government may appoi nt such places in any ot her
State by agreenent with the State Governnent of

that State and may by |i ke agreenment give orders or
duly authorized sonme officers to give order for the
renoval thereto of such persons.”

Under sub clause (2) of Section 32, the State CGovt. is
enpowered to appoint places within the State and in other States with
their consent where prisoners punished for transportation could be

| odged for undergoing their sentences. These convi cted persons were
kept in detention for the purpose of carrying out the execution of their
sent ences. The contention of the petitioner is that it is only 'place’ or

"places’ within or outsidethe Statein India for tenporary custody of
the person sentenced to transportation and it shall not be jails and
under Section 32 of the Prisoners Act they cannot be kept in jail. The
further argument of ‘the petitioner’s counsel is that when the
transportation was replaced by the sentence of inprisonnent for life,
the sanme provision would apply and there cannot be detention of the
convicted persons in jails pursuant to the sentence of inprisonnent

i mposed on him The counsel for the petitioner would further argue
that sentence of inprisonment for life is inmpossible to be carried out in
vi ew of the provisions of Section 32 of the Prisoners Act 1900 and
therefore the conviction.is illegal

The above contention of the petitioner’s counsel is only to be

rej ected. The inprisonment of the Iife convicts are being carried out
on the strength of the order passed by the court. The provi sions
contained in the Prisoners Act areonly procedural in nature. The

preanble to the Act itself states the Act is nmeant 'to consolidate the
law relating to prisoners confined by order of a court and Section 32 of
the Prisoners Act 1900 specifically says about the persons under
sentence of transportati on and when the puni shment of transportation
itself was del eted, the provisions of Section 32 regarding the
tenmporary custody of the prisoners, there is no rel evance for the
appoi nted places within the State or outside the State for a person
under sentence of transportation. The prison authorities are bound to
keep the persons who are sentenced to inprisonment forlife in jails.
O course, sone of the provisions in the Prisoners Act, 1900 were
not suitably amended so as to be in confornmity with the sentence of
life inmprisonnent introduced by Act NO 26 of 1955. That does not
nmake the detention illegal. A simlar plea was raised in Naib Singh
vs. State of Punjab & Ors. (1983) 2 SCC 454 and this Court held:

"9. \ 005\ 005\ 005\ 005\ 005\ 005l n ot her words, the contention was that
under the power for confinement of transportation

prisoners the State Governnent cannot appoint jails as the
"places’ for their confinenent. We fail to appreciate as to
why such a qualification or linmtation on the power of the
State CGovernment under Section 32 should be read into

with section. Havi ng regard to the unqualified and cl ear

| anguage of the section there is no reason why the State
CGovernments cannot appoint jails as the "places"” for
confinenent of transportation prisoners. Counsel relied
upon two decisions of Lahore High Court in Kundal Lal v.
Enperor and in the matter of Khairati Ramto support

his contention but in our view neither of these decisions

Il ays down anyt hi ng as suggested by counsel \ 005\ 005\ 005"
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"10. Apart from Section 32 of the Prisoners Act, Section
383 of Cr.P.C, 1898 and Section 418 of Cr.P.C. 1973 al so
contain the necessary |legal authority and power under

which a crimnal court can by issuing a warrant direct the
execution or carrying out of a sentence of life

i mprisonnment in local jails. Both the sections appear in a
chapter dealing with 'Execution of Sentences’ under the
respective Codes and are identically worded and each one
provi des that "where the accused is sentenced to

i mprisonnment for life the Court passing the sentence shal
forthwith forward the warrant to the Jail or other place in
which he is, or is to be, confined, and, unless the accused
is already confined in such jail or other place, shall forward
himto such jail or other place with the warrant." It is
obvious that the ’'confinenent’ of the convict in the jai
pursuant to the court’s ~warrant issued under the sections
is for the purpose of executing or carrying out of the

sent ence. The proviso to sub-section (1) of Section 418
and sub-section (2) of Section 418 nake the position
abundant 'y clear that the expression ' confinenment’ has

been used in the sense of execution or carrying out of the
sent ence. Sone argunent based on the concerned Forms

of Warrant of Comm tnent prescribed under both the

Codes (of 1898 and 1973) was nmde by counsel for the
petitioner but it is obvious that non-prescription of
appropriate Forns of Warrant of Conmmitnent woul d not

affect the legality of the detention in |local jails so long as
the requisite | egal ‘authority and power in that behalf is
vested in the crimnal court. ~Mbreover, the Forns

prescri bed under the codes cannot be regarded as

exhaustive and an appropriate warrant of comitnent
directing the execution or carrying out of sentence of life
i mprisonnent in jail could be adopted and issued by the
court so long as in law the requisite authority and power in
that behalf is vested in the court.”

Anot her contention of the petitioner’s counsel is regarding the
nature of the sentence of inprisonnment for |ife and according to the
petitioner’s counsel it cannot be equated w th rigorous inprisonnent
for life. The petitioner contends that the rigorous inprisonnent is a
separ at e puni shment under clause 4(1) of “"fourthly" of ‘Section 53
| PC. The petitioner’s contention is that-the R 1. could be inposed
only under clause "fourthly" of Section 53 in respect of inprisonnent
for aterm The counsel woul d further contend that a person
sentenced to inprisonnment for life could be subjected to R1. for life
only under an order of detention passed under Section 55 of the |IPC
This contention also is without any nerit. The sentence of
i mprisonnent for life as noticed earlier was substituted for
"transportation". There are anple materials to show that a person
who was sentenced to transportation had al ways been subjected to
hard | abour. Transportation to overseas penal settlenments inplied
hard | abour for the concerned convicts and the puni shnent of
deportati on beyond seas was considered to be the nost dreaded
puni shment and there were series of rules and regul ati ons governi ng
managenment and control of penal settlenents in the Port Blair and
Ni cobar i sl ands. The Andaman & Nicobar Jail Manual, a Govt. of
I ndi a publication of 1908 contains several rules and regul ations and
chapter 2 thereof deals with classification of convicts and cl ause (3) of
Section 17 specifically says that transportation entails hard | abour and
strict discipline with only such food as is necessary for health and
mtigation of the above is an indul gence which at any tine could be
withdrawn in whole or in part. It is difficult to understand how
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such a puni shrent coul d be deened to have been substituted by
sinmple inprisonnent for life. Mor eover Section 53A of the I PC
nakes the position clear. Clause 2 of Section 53A reads as follows :

"53A. Construction of reference to transportation. \026

(1) \ 005\ 005\ 005\ 005

(2) In every case in which a sentence of transportation for
a term has been passed before the conmencenent of the

Code of Criminal Procedure (Amendnent) Act, 1955 (26

of 1955), the offender shall be dealt with in the same
manner as if sentenced to rigorous inprisonment for the
same term'

Therefore, it is clear that if a person is sentenced to
transportation for a term the same is converted to rigorous

i mprisonnent for the sane duration. Naturally, the transportation
for life will only be treated as rigorous inprisonnent for life.

If a portion of the period of transportation for life is to be treated
as sentence of rigorous inprisonment for the same term naturally, the
entire transportation period is to be treated as 'rigorous inprisonnent

for life.’ I nprisonnment for life is a class of punishment different from
ordi nary inprisonnent which could be of two descriptions, namely,
“rigorous" or "sinple". It was unnecessary for the Legislature to

specifically mention that the inprisonnent for |life would be rigorous
i mprisonnent for life as it is inposed as puni shnent for grave
of f ences.

In KM Nanavati vs. State of Mharashtra Al R 1962 SC 605
the High Court of Bonbay had sentenced the offender to undergo
rigorous inprisonment for life. The appeal was dism ssed by this Court
with the observation that the H gh Court rightly passed the sentence of
i mprisonnent for life. Therefore, we are of the view that
“inprisonnent for life" is to be treated as "rigorous inprisonnent for
life".

In Naib Singh’'s case (supra), it was further held as under

"17. \005\005\005\005. In the first place, a distinction between
"inprisonment for life' and "inprisonnment for a terni has
been mai ntained in the Penal Code in several of its

provi si ons Secondly, by its very terns Section 60 is
applicable to a case where "an offender is punishablewth
i mprisonnment which nmay be of either description" and it is
only in such case that it is conpetent for the court to
direct that "such inprisonment shall be either wholly
rigorous or wholly sinple or that any part of such

i mpri sonnent shall be rigorous and the rest sinple." And
it is clear that whenever an offender is punishable with
“inprisonnent for life" he is not punishable with
“inprisonnent which nay be of either description",-in

ot her words Section 60 would be in applicable.

18. However, for the reasons discussed above and in view
of the authoritative pronouncenents nmade by the Privy
Council and this Court in Kishori Lal case and Gopal

Codse case respectively, it will have to be held that the
position in law as regards nature of punishment involved in
a sentence of inprisonment for life is well settled and the
sentence of inprisonment for life has to be equated to
rigorous inprisonment for |ife\l005\005\005\005\005\005.."

The counsel contended that by virtue of Rule 751(C) of the West
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Bengal Jail Code, the petitioner was liable to be released fromjail on
conpl etion of twenty years. He also relied on the Explanation to
Section 61 of the Wst Bengal Correctional Services Act 1992 (WB.

Act No. XXXI'I of 1992) wherein the inprisonment for life is equated

to a termof twenty years sinple inprisonment for the purpose of

rem ssion. But there is no provision either in the Indian Penal Code
or in the Code of Crimnal Procedure whereby life inprisonment could

be treated as fourteen years or twenty years wthout there being a
formal rem ssion by the appropriate governnent. Section 57 of

I ndi an Penal Code reads as follows :

"57. Fractions of terns of punishment. --- In

calculating fractions of terns of punishnent, inprisonnment
for life shall be reckoned as equivalent to inprisonnent for
twenty years."

The above Section is applicable for the purpose of rem ssion
when the matter is considered by the governnent under the
appropriate provisions. This very plea was placed before the Judicia
Comm ttee of the Privy Council in Kishori Lal vs. Emperor AIR (32)
1945 PC 64 and the Privy Council held as under

"Assum ng that the sentence is to be regarded as one of
20 years, and subject to rem ssion for good conduct, he
had not earned rem ssion sufficient to entitle himto
di scharge at the time of his application and it was
therefore rightly dism ssed but, in saying thiis, their
Lordshi ps are not to be taken as neaning that a life
sentence nust and in all cases be treated as one of not
nore than 20 years or that the convict is necessarily
entitled to rem ssion."

The Prisons’ Rules are made under the Prisons Act and the
Prisons Act by itself does not confer any authority or power to
conmute or remt sentence. It only provides for the regulation of
the prisons and for the terns of the prisoners confined therein
Therefore, the West Bengal Correctional Services Act or the Wst
Bengal Jail Code do not confer any special right on the petitioner
her ei n.

In Godse’s case (supra), the Constitution Bench of this Court
hel d that the sentence of inprisonnent for life is not for any definite
period and the inprisonnent for life nmust, prinma facie, be treated as
i mprisonnent for the whole of the remaining period of the convict
person’s natural life. It was al so held in paragraph 5 as follows :

"\ 005\ 005\ 005\ 005. .1t does not say that transportation for life shall be
deened to be transportation for twenty years for al

pur poses; nor does the amended section which substitutes

the words "inprisonnment for life" for "transportation for

life" enable the drawi ng of any such all-enbracing fiction

A sentence of transportation for life or inprisonnment for

life nust prine facie be treated as transportation or

i mprisonnent for the whole of the remaining period of

the convicted person’s natural life."

Sunmarising the decision, it was held in para 8 as under

"Briefly stated the legal positionis this : Before Act XXVI
of 1955 a sentence of transportation for life could be
undergone by a prisoner by way of rigorous inprisonnment

for life in a designated prison in India. After the said Act,
such a convict shall be dealt with in the same nanner as
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one sentenced to rigorous inprisonnment for the sane

term Unl ess the said sentence is comuted or renitted

by appropriate authority under the rel evant provisions of

the Indian Penal Code or the Code of Criminal Procedure, a
prisoner sentenced to life inprisonment is bound in lawto
serve the life termin prison. The rules franed under the
Prisons Act enable such a prisoner to earn rem ssions \026
ordi nary, special and State \026 and the said rem ssions wl|
be given credit towards his term of inprisonnent. For the
pur pose of working out the rem ssions the sentence of
transportation for life is ordinarily equated with a definite
period, but it is only for that particul ar purpose and not for
any ot her purpose. As the sentence of transportation for
life or its prison equivalent, the life inprisonnment, is one of
indefinite duration, the remssions so earned do not in
practice help such a convict as it is not possible to
predicate the time of his death: That is why the rules
provide for a procedure to enable the appropriate

Governnent to remt the sentence under S. 401 of the

Code of Crim nal Procedure on a consideration of the

rel evant factors, including the period of rem ssions earned.
The question of rem ssion is exclusively within the province
of the appropriate Governnent; and in this case it is
admtted that, though the appropriate Governnment nade

certain remssions/under S. 401 of the Code of Crim nal
Procedure, it did not' remt the entire sentence. e,
therefore, hold that the petitioner has not yet acquired any
right to rel ease.™

We are bound by the above dicta | aid down by the Constitution
Bench and we hold that |ife inprisonnent is not equivalent to
i mprisonnent for fourteen years or for twenty years as contended by
the petitioner.

Thus, all the contentions raised by the petitioner fail and the
petitioner is not entitled to be released on any of 'the grounds urged in
the wit petition so long as there is no order of rem ssion passed by
the appropriate government in his favour. We neke it clear that our
deci si on need not be taken as expression of our view that petitioner is
not entitled to any renmission at all. The appropriate governnent

woul d be at liberty to pass any appropriate order of rem ssion in
accordance with | aw

Petitioner was rel eased on bail by an order passed by this Court
on 27.11.1998. We vacate that order. The respondents woul d ‘be at
liberty to take the petitioner into custody and as regards remn ssion the
State CGovernment nmmy pass any appropriate order in accordance with
I aw.

The wit petition is disnissed.

The connected Wit Petition No. 50 of 2003 is also disnm ssed in
terns of the judgment in the main wit petition




