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ACT:
HEADNOTE

JUDGVENT:
JUDGMENT
PARI POORNAN, J.

Accused No. 1 Baldev Singh son of ~Roor Singh and
Accused No. 3 Roor Singh son of ‘Khushal Singh in Case No.
49/84 - Trial No. 39/84 of the Court of Shri ML. Merchea,
Judge, Special Court, Ferozepur have filed this appeal under
Section 14 of the Terrorists Affected Areas (Special Courts)
Act of 1984 (hereinafter referred to as ‘Act’) against their
convi ction and sentence dated 3.1.1985. There  were four
accused in this case. Accused No. 2 Sham Singh son of Roor
Singh were acquitted by the sane judgnment. The State has not
filed any appeal against the acquittal of accused Nos. 2 and
4.

2. The deceased No. 1, Balbir Singh and deceased No. 2
Anrik Singh and accused Nos. 1 to 4 are near relations. The
following chart wll help to understand the rel ationship of
the parties inter se :

Khushal Si ngh

|

Anti k Singh Roor Si ngh
(Deceased No. 2) (Accused No. 3)

| | | |

Bal bir Singh Sham Singh Baldev Singh Shansheer Singh
(Deceased- 1) (Accused-2) (Accused-1) Accused-4)

The Court below, by its judgnent dated 3.1.1985, convicted
Accused Nos. 1 and 3 Section 302 read with Section 34 of the
I ndi an Penal Code for conmitting the nurder of Bal bir Singh
Bal dev Singh, accused No. 1 was convicted under Section 32
of the Indian Penal Code for comitting the rmurder of Anrik
Si ngh, deceased No. 2 and under Section 25 of the Arns Act
for being in possession of the Barchha w thout licence. It
i s against the said conviction and sentence the accused have
filed this appeal under the Act.
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3. The prosecution alleged that accused Nos. 1 to 4
conmitted the nurder of Anrik Singh and Balbir Singh
deceased Nos. 1 and 2. The prosecution case is as follows:-

Balbir Singh was in Aalli village cultivating the |and
of the GCovernment. About 3 years prior to the incident he
shifted to village Saddushahwala and took 2-1/2 Kkilas
bel onging to his father Roor Singh for cultivation. Father
Roor Singh wanted the land in village Aalli from Balbir
Singh in lieu of the lands taken over by Balbir Singh.
Bal bir Singh did not consent to this. On 4.5.1984 at about 8
P.M Balbir Singh, his son Avtar Singh (PW6), Daya singh
and Dalip Kaur, widow of Balbir Singh (PW5), were working
inthe field collecting bundles of the wheat stacks. Wen
they reached near the field of Roor Singh, Roor Singh arned
with Kirpan. Baldev Singh and Shansheer Singh armed with
Bar chhas and Sham Si ngh wi th a pistol came there. Roor Singh
rai sed lalkara stating that Balbir Singh should not be
spared.” Sham Singh fired fromthe pistol aimng at Bal bir
singh. But Balbir Singh was not hit. Balbir Singh laid
hinsel f on “the ground to save hinself from the firing.
Bundl es of wheat-stacks fell on him Baldev Singh gave
barchha bl ow on the thigh of Bal bir Singh. Shansheer Singh
gave barchha thrust in the chest of Bal bir Singh. Roor Singh
gave kirpan blowin the chest of Balbir Singh. Al the
accused gave further injuries to Balbir Singh. Anrik Singh
deceased, who was in the nearby field, having heard the
alarm reached the spot and tried to intervene. Bal dev Singh
gave barchha thrust in the thigh of Anmrik Singh. Thereafter
the accused ran away wth their respective weapons. Bal bir
Singh died at the spot. Dalip Kaur (PW5), wdow acconpani ed
by one Sher Singh went to Police Station Millanwal a and gave
the F.1.R (Ex.p-7) at 10.20 P.M A case was registered
under Section 302 read with Section 34 of Indian Penal Code
and Section 25 of the Arns Act, against the accused, On the
other hand, Anrik Singh reached the Rural D spensary,
Mal | anwala at 9 A'M the next day. PW 2, Dr. Raja Singh
doctor, Rural Dispensary, Mllanwala, examned himat 9.45
A M In the neanwhile, PW1, Rattan Singh, Station / House
Oficer, Police Station, Mallanwala proceeded to the spot,
found the dead-body of Balbir Singh with multiple injuries
lying in the field of Roor Singh, the accused with Daya
Singh and Avtar Singh (PW6) guarding the dead-body. Ex. P-
24 inquest report was prepared. Dead body was despatched for
post-nortem exam nation through ex.p-24/A. Rough site-plan
P-6/ A was prepared. The shoes of Balbir Singh P/O8 were
collected from the spot wunder seizure nmeno Ex. P-25. Bl ood
stained earth was collected under seizure nenmo Ex P-26.
Three stacks of wheats were secured under seizure menmo Ex. P-
75. Thereafter, in the evening PW10. Rattan Singh, reached
the hospital and nmamde inquiries about Amrik Singh. PW2, Dr.
Raja Singh, opined that Anrik Singh was fit to  make a
statenment. Thereafter, PWJ1, rattan Singh, recorded the
statement of Anrik Singh Ex. P-28. Anrik Singh produced his
bl ood-stai ned shirt and kachha which were taken possession
of under Ex.P-29.
4, PW1 Dr. Jaspal Singh performed the post-nortemon the
dead-body of Balbir Singh on 5.5.1984. The post-nortem
reveal ed the following 7 injuries :

"1. Incised wound 5 cms. X 2 cns. oOn

the front of the left chest in upper

part 3 cns. above the nipple with bl ood

clots. On dissection the underlying nib

was found cut and left thoracic cavity

full of clotted bl ood. Lower part of the

heart stood punctured through and
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though. The |l ower part of the lung al so
lay injured.

2. I nci sed wound 9 cns. x 3 cns. front
and upper part of the right thigh
oblique in direction with blood clots.
On di ssection the underlying major bl ood
vessel s were found conpletely cut and
sub- cobt aneous congest ed.

3. I ncised wound 9 cns. x 3 cns. at
the outer and upper part of the right
thigh with blood clots. On dissection
sub- cut aneous tissues were found

congest ed.

4. I nci sed wound 5 cns. x 2 cns. at
the middle of the right thigh with bl ood
cl ots and sub-cut aneous tissues
congested and soft tissues cut.

5. I nci sed wound 1-1/2 cns. x 1/2 cm
at the middle of the right buttock sub-
cont'aneous tissues congest ed.

6. Incised wound 1-1/2 cns. x-2 cm at
the outer and upper part of the left
thigh near iliaccrest-with blood clots.
7. I nci sed wound 7 cnms. x 2 cns. at

the back of the abdonen in [ower part in

m ddl e at | unbo 'sacral region with bl ood

clots with underlying vertebra partially

cut and sub-cutaneous tissues

congested. "
The Doct or opi ned that death was due to shock and
haenorrhage as a result of nmultiple injuries which were
sufficient in the ordinary course of nature to cause death.
He also opined that injury No.1l alone was sufficient in the
ordinary course of nature to cause death. Anrik ' Singh
expired on 12.5.1984. An Assistant Sub-Inspector of Police.
Police Station Ml lanwalla, Gurrmel Singh (PW11), on receipt
of the said information, went to the hospital and prepared
I nquest Report Ex. P-5. The dead body was despatched for
post-nortemthrough request Ex. P-5/A
5. Accused Sham Singh, Roor Singh, Shansheer Singh and
Bal dev Singh were arrested on 12th and 14th May, 1984. PW7,
Head Constable recovered the |oaded pistol—and cartridges
from Sham Si ngh under seizure nmeno Ex. p-8 and Ex. P-9. From
Shansheer Singh a barchha was recovered under seizure meno
P-14 and his statement was recorded Ex. P-13.  As per Ex.
M O 7 barchha was recovered from Bal dev Si ngh under sei zure
meno Ex. P-19. Thereafter, the foll ow ng charges were franed
agai nst the 4 accused persons.

(i) "Baldev Singh Us. 302
I.P.C
(ii) Sham Singh, Roor Singh Us. 302 r/w
and Shansheer Singh section 34
l.P.C
(iii)Bal dev Singh, Sham 302 r/w
si ngh Shansheer Section
Si ngh and 34 1.P.C
Roor Si ngh.
(iv) Bal dev singh 25 Arnms Act.
(v) Shamsheer Singh 25 Arnms Act.

(Sham Si ngh accused was charged under

Section 25 Arns Act by the Sub-

Di vi sional Magistrate, Zira.)"
The cases against the accused under the Arnms Act were
clubbed along with the nmain case. Al the accused pl eaded
not guilty to the charges.
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6. The prosecution examned PW1 to PW5 and PW7 to PW
11. Affidavits of police officials were also taken into
account. PW1 is Dr. Jaspal Singh, who perforned the post
post-nortem on the dead body of Balbir Singh. PW2, Dr. Raja
Si ngh, examined Anrik Singh (deceased) and gave Ex. P2
medi col egal report. The |earned judge, Special Court, after
referring to the nature of the injuries, as disclosed in the
post post-nortem certificate, held that the case of the
prosecution that Sham Singh the accused fired at Balbir
Singh stands belied since there was no fire arminjury on
the body of the deceased. He was also acquitted of the
charges framed under the Arms Act. The |earned Judge al so
acqui tted Shansheer Singh, holding that the statenent of PW
5 that Shansheer Singh gave a barchha thrust in the chest of
Bal bir Singh, finds no nmention in the F.I.R and the
participation of Shansheer Singh in the crine is open to
serious doubt. Guving the benefit of doubt, shansheer Singh
was acquitted. The prosecution has not filed any appea

agai nst the acquittal of Sham Singh. Accused No. 2 and
Shansheer' Singh, accused No. 4.

7. The learned Judge of = the Special Court heavily relied
upon P-7, F.1.R and testinony of Dalip Kaur, PWS5 and
statenment of Anrik Singh Ex. P-28, and the medical evidence
afforded by PW1 and PW2 and relevant certificates issued
by themto hold that the cases agai nst Bal dev Singh, accused
No. 1 and Roor Singh, accused No. 3 have been proved. On the
basis of this finding, Baldev Singh~ and Roor Singh were
convi cted under Section 302 read with Section 34 of the
Penal Code for committing the rmurder of Bal bir Singh. Bal dev
Si ngh, accused No. 1 was also -convicted under Section 302
I.P.C. for commtting the nmurder of Anrik Singh and under
Section 25 of the Arns Act for being in possession of
barchha wi thout |icence.

8. We heard counsel. The argunents of “appellants’ Counse

can be summari sed thus: -

There is no reliable record to show that deceased
Balbir Singh was cultivating the land in the village
Saddushahwal a belonging to his father. The deceased was not
living there. the F.1.R Ex. P-7 'stated that ~Sham Singh
fired fromhis pistol at Bal bir Singh which struck his chest
and later all the accused attacked the deceased which
resulted in his death. The final act which caused the death
is not attributed to any person. Anrik Singh has not seen
the incident and the narration in the statement ~of Amik
Singh, Ex. P-28, is only a surmse. Dalip Kaur, PW5 while
inthe box gave a different version regarding the pisto
shot of Sham Singh. It was stated that the shot did not hit
at Bal bir singh though he fell down. The deposition of PW5
on this vital aspect is entirely a different story. So, the
evi dence of PW5 is not trustworthy. Daya Singh who was said
to be present during the incident was not exam ned. Wat is
nore -- the medical evidence disclosed that the pistol shot
is not the cause of death. Since there is no independent
evidence to show that the appellants/accused Nos. 1 .and 3
caused the fatal injuries, their conviction and sentence
under Section 302 read wth Section 34 |.P.C. cannot be
sustained. It is the prosecution case that accused No. 2
fired from the pistol at Bal bir Singh, and Shansheer Singh,
accused No. 4, alone gave a thrust in the chest. But, the
nmedi cal evidence disclosed that injury No. 1 did not result
fromany pistol shot. If at all, injury No. 1 incised wound
inthe left chest was attributable only to Shansheer Singh
who was acquitted. It is clear fromEx. P-7, F.I.R and the
evi dence of PWS5 that Baldev Singh. The facts stated above
do not warrant the sentence and conviction of the
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appel | ants, accused Nos. 1 and 3 under Section 302 read with
Section 34 |.P.C., nor can the conviction stand scrutiny

under the Arms Act. On the other hand, counsel for the
prosecution submtted that there was a treacherous attack on
the deceased Bal bir Singh by accused Nos. 1 to 4 and though
it was Sham Singh who used the pistol, the other accused
caused severe injuries in inportant parts of the body which
resulted in the instantaneous death of Balbir Singh and so
the conviction and sentence awarded to accused Nos. 1 and 3
by the | earned Judge, Special Court, are justified.

9. Appel l ants’ counsel attacked Ex. P-7, the F.I.R
statenment given by Dalip Kaur, PW5, an eyewitness as
untrue. It was argued that PW5 was categoric in the FIR
that Sham Singh fired fromhis pistol at Bal bir Singh which
struck his chest on the left side and he fell down.
Thereafter, the other accused attacked the deceased with
Barchha and inflicted injuries  which resulted in the death
of Balbir Singh instantaneously. At the trial, PWS5,
however, deposed that Sham Singh fired fromthe pistol at
Bal bir Si'ngh, but Balbir Singh fell down and bundles of
wheat fell onhis head and the other accused inflicted
various injuries on other parts of the body of Bal bir Singh
i ke thigh, chest, back, etc. There is discrepancy on a very
vital aspect of the case -- as to whether Bal bir Singh was
hit and he fell down when Sham Singh fired fromhis pistol.
The nedi cal evidence disclosed, no fire-arm injury on the
injury on the body of the deceased: No MT. wad or Pall at
were recovered fromthe spot. The _above aspects will show
that PW5 cannot be believed, that Ex. P-7, FIRis not a
true or proper version of the - incident and the details given
therein are unfounded. On this basis it is only appropriate
to hold that PW5 is not speaking the truth and if her
evidence is excluded, the prosecution case stands on very
fragile foundation.

10. W are of the view that there is no discrepancy between
Ex.P-7, FIR and the deposition of PW5 in Court. W should
remenber that Ex.P-7, FIR was given within two hours of the
incident and PW5, a |ady, would have been in an agitated
mnd then. In Ex.P-7, PW5 only stated that Sham'Si ngh fired
fromhis pistol at her husband whi ch struck hi's chest. That
could only be what she inferred. She did not state that her
husband died as a result of the above pistol shot. It is
because of the various injuries inflicted by the  other
accused, Balbir Singh, died. And as PW5, she stated that
Bal bir Singh was not hit when the accused ShamSi ngh fired
fromthe pistol at Balbir Singh, but Balbir Singh fell down.
Bundl es of hay fell on his head and the other accused
inflicted various injuries on other parts of the body.
Really, there is no contradiction or variation in the
deposition of PW5 from what she stated in FIR Ex.P-7. W
are of the view that the plea of the appellants’ counse
fails to reckon the proper value to be attached to the FIR
the customary or essential details to be mentioned therein
and the wuse that can be nmade of it. There are innunerable
decisions of this Court dealing with the above aspects of
the FIR Mention may be nade of a few inportant decisions of
this Court on the subject -- Ram Kumar vs. State of MP.
(AIR 1975 SC 126), Bishan Das vs. State of Punjab (AR 1975
SC 573), Podda Narayana vs. State of A P. (AIR 1975 SC
1252), Gurnam Kaur vs. Bakshish Singh (AR 1981 SC 631),
State of Haryana vs. Sher Singh (AIR 1981 SC 1021), State of
UP. vs. Ballabh Das & ors. (AR 1985 SC 1384), Jogi nder
Singh vs. State of Punjab (AR 1988 SC 628) and Bal dev Singh
vs. State of Punjab (1990 (4) SCC 692). State briefly, the
FIRis not a substantive piece of evidence, it 1is only
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rel evant in judging the veracity of prosecution case and the
value to be attached to it depends on the facts of each
case. Only the essential or broad picture need be stated in
the FIR and all nminute details need not be nentioned
therein. It is not a verbatim summary of the prosecution
case. It need not contain details of the occurrence as if it
were an "encycl opaedia" of the occurrence. It may not be
even necessary to catalogue the overact acts therein. Non
mentioning of some facts or vague reference to some others
are not fatal. We should also bear in mnd that the FIR was
given by PW5, who is an illiterate lady soon after the
occurrence, when she should have been very enotional and in
a disturbed state of mnd. W find that the evidence of PW5
is substantially in accord wth Ex. P-7, FIR and the court
bel ow was justified in placing reliance on Ex. P7 and the
evi dence of PW5. W repel the plea of the appellants’
counsel to the contrary.
11. The statenment of Anrik Singh Ex. P-28 translated into
English is contained at pages 12 and 13 of the paper book
He has categorically stated therein that he heard the pisto
shot when  _he was feeding the crop nearby and he i medi ately
rushed to the field of his brother Roor Singh and found that
Bal bir Singh was being inflicted with injuries by his
brothers and Roor Singh.” He has al so described the various
bl ows admi nistered’ to Balbir Singh was nurdered at the spot
by the culprits. He stated that Sham Si ngh had earlier fired
a shot wth his pistol. Wen he tried to rescue, Balbir
Si ngh, his nephew, Baldev Singh gave him (Amwik Singh) a
bl ow with his barchha fromits sharp side towards him which
struck at his right thigh and he fell down. He was brought
fromvillage Saddushahwala by Anoop Singh inan injured
condition and was admitted in the hospital at Mllanwall a.
PW 10, the I nvestigator recorded the statenment. after
satisfying from the Doctor about the fitness of Amik Singh
to make the statement. The Court below has placed reliance
on Ex.P-7, FIR the statement of PW5 and the above
statenment of Anrik Singh, Ex.P-28 and found thus:

"The statenment of Dalip Kaur PW5 is

that Bal dev Singh gave barchha bl ow at

the thigh of Balbir Singh; that Roor

Singh gave Kirpan blow at the back of

Bal bir Singh and that the accused gave

further injuries. The parties are

closely relation as is clear from the

pedi gree tabl e (propounded by nme in para

1 of the judgnent). Nor mal |y no
daught er-in-1aw woul d accuse her father-
in-law or husband’ s brother. It is in

the statement of Dalip Kaur PW5 that
Bal dev Singh gave barchha thrust in the
thigh of Balbir Singh. Her statenment is
corroborated by the nedical evidence

al so. The notive alleged is t hat
previously Bal bir singh was putting up
in vil |l age Ali, police station

Sul tanpur, district Kapurthala, and had
for the last three years shifted to
village Saddushahwal a; there he was
cultivating the land of Roor Singh and
Roor Singh father of Bal bir Si ngh
(deceased) wanted that Balbir Singh
should part with the land in his
occupation in village Ali. Roor Singh
accused adnmits having given the injuries
but his plea is one of self defence for
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which there is not an iota of evidence.
There is no injury on the person of Roor
Singh. It was urged that the copies of
the Khasra G rdawari did not support the
possession of Balbir Singh. It is a
matter of conmon knowl edge that if a
relation cultivates the Iand of a
proprietor the sane is shown as self
cultivated by the revenue officials at
the time of girdawari (crop inspection).
Moreover, there is no presunption of
correctness to the entries of the Khasra
girdawari within the neaning of section
44 of the Punjab Land Revenue Act. The
Fact that the occurrence is shown to
have taken place in the field or Roor
Singh is of no consequence because the
statenment of Dalip Kaur PW5 is that the
occurrence had taken place near the

vacant field of Roor si ngh. The
St atement - of Anti k-~ Singh Ex. P-28
............. " (PP. 1

1-12 of Paperbook)
Again, in paragraphs 30 and 31 (page 15 of the Paperbook),
the Court found thus:

"The statenent of Dalip Kaur PWS5,

wi t ness of the occurrence, _and the

statenment of ‘Anrik Singh Ex.P-28 bring

the offence hone to Roor Singh and

Bal dev Singh accused. it cannot be | ost

sight of that the accused did not prove

much | ess allege any past hostility with

Dalip Kaur PW5. As given earlier the

parties are cl osely rel at ed. The

statenment of Dalip Kaur  PW5 deserves

credence. Baldev Singh and Roor Singh

accused gave injuries to Balbir Singh

resulting in his death ‘and thereby

conmitted an offence punishable under

section 32 r/w section 34 of the Pena

Code. Anrik Singh was an intervenor and

as such section 34 of the Penal Code

would not be attracted against Roor

Singh. It was Baldev Singh alone who

caused injuries to Anrik Singh resulting

in his death. Baldev Singh accused was

al so found in possession of a barchha

which woul d make him |liable under

section 25 Arns Act. | convict Baldev

Singh and Roor Singh accused under

section 302 r/w section 34 of the Pena

Code for commtting the nmurder of Balbir

Singh. Baldev Singh accused is also

convi cted under section 302 of the pena

code for conmtting the nurder of anrik

singh under section 25 arnms act for

being in possession of barchha w thout

l'i cence.
12. On an anxious consideration of the materials avail able
inthe case in particular ex. p7 (fir), Ex. P28 (statenent
by amri k singh), evidence of pw5 (w dow of deceased bal bir
singh) and the nedical evidence, we are satisfied that the
court below was justified in holding that Baldev Singh
(accused No.1) and Roor Singh (accused No. 3) caused
injuries to Balbir Singh (deceased No. 1), which resulted in
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his death. W are also satisfied that the court bel ow was
justified in holding that Bal dev Singh (accused No. 1) al one
caused injuries to Anrik Singh (deceased No. 2) resulting in
hi s deat h.

13. Now, about the conviction and sentence, the court bel ow
hel d: -

1. That Bal dev Singh (accused No.1l) and Roor Singh
(accused No. 3) are quilty under section 302 read wth
section 34 |IPCin causing the death of Baldev Singh and
sentenced themto inprisonnment for |ife;

2. That Bal dev Singh (accused No. 1) is quilty under
section 302 IPCin causing the death of Amik Singh and
sentenced himto inprisonnent for life; and

3. That Bal dev Singh was guilty of possession of barchha
wi t hout |icence under section 25 of Arms Act.

14. In evaluating the legality and propriety of the
convi ction sentence so passed. by the court below the
foll owing facts highlighted before us by appellants’ counse

deserve consideration. The accused as also the victins
(deceased) are nenbers of the sane famly (near rel ations)
(father and sons). The feud in the famly centered round the
entitlenent to property. According to the prosecution, the
deceased Bal bir Singh noved to Saddushahwal a village three
years prior to the i'ncident and was cultivating two and half
kilas of property, admttedly belonging to the father
(famly) and it is /in evidence that father Roor Singh
(accused No. 3) wanted properties in Alli village in lieu of
the property taken over by deceased in  Saddushahwal a
village, which was not heeded to.~ Wiile deceased Balbir
Singh was carrying on cultivation in Saddushahwal a property,
the father Roor Singh (Accused No. 3) and his other sons
appeared in the scene and shouted about the unauthorised
cultivation carried on by Balbir Singh. The accused, no
doubt had arns (Kirpan, barchhas) and in‘the final analysis,
the finding is that accused Nos. 1 and 3, only inflicted
wounds in the thigh and back. The plea of the accused,
though not accepted, was a right (of self-defence. No doubt,
the wounds inflicted by the accused caused the ‘death of
Bal bir Singh. In the context and nature of the severa

injuries inflicted, it could, at best, be (assuned) stated
that the bodily injuries inflicted were likely to cause the
death of Balbir Singh and the acts commtted by the accused
amounts to cul pabl e hom cide as defined in section 299 |PC
It is not proved nor does any material exists to state that
the accused had in intention to cause the death of Bal bir
Singh or had the know edge that in inflicting the injuries,
that death was likely to be caused. So, it was argued that
the facts proved will not bring the case within section 300
| PC puni shabl e under section 302 IPC and, if —at all, the
accused can be convicted and sentenced only under section
299 read with section 304 (first part) of IPC only. It was
further subnmitted that the father Roor Singh was nore than
80 years of age, that he is possessed of valuable
properties, and the dispute itself having stemed fromthe
right to property, this is a fit and proper case where the
court should consi der, mtigative ci rcunst ances and
substitute the sentence of inprisonnent awarded by the award
of reasonabl e and appropriate conpensati on under section 357
Cr.P.C. to the heirs of the victim who are none other than
their near relations. Qut attention was invited to the
decision of this Court in State of Andhra Pradesh vs.

Rayavar apu Punnayya (1977 (1) SCR 601), at pp.608-609 to
contend, that, if at all, the conviction and sentence can
be, only under section 299 read with section 304 | Part |PC
and stress was laid on the foll owi ng passage
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"...whenever a count is confronted with

the question
"murder’ or
amounting to
case, it wll
approach the
The question

whether the offence is
"cul pabl e homici de not
murder’, on the facts of a
be convenient for it to
problemin three stages.
to be considered at the

first stage would be whet her the accused
has done an act by doing which he has
caused the death of another. Proof of
such casual connection between the act
of the accused and the death, leads to
the second stage for considering whether

that act of
“cul pabl e honi

the accused anbunts to
cide® as defined in s.

299. If the answer to this questionis

Prima facie f

ound in the affirmative,

the stage for considering the operation
of s. 300, Penal Code is reached. This

is the stage
det erm ne whet

at which the Court should
her the facts proved by

the prosecution bring the case wthin

the anmbit of

any of the four C auses of

the definition of nurder contained in s.
300. If the answer to this questionis

in the negati

ve the offence would be

‘cul pabl e homi ci de not ampunting to
nmurder’, punishable wunder the first or
the second part  of s.304, depending,

respectively,

on. whether the second or

the third Cl ause of S. 299 is

applicable. If
the positive,
any of the
s. 300, the

this question is found in
but the case cones, within
Exceptions enunerated in
of fence would still be

‘cul pabl e hom ci de not. ampunting to
nmurder.’ puni shable under the First Part
of s.304, Penal Code."

15. Simlarly for
i mprisonnment and f
fol |l owi ng passage

the mtigation of the sentence of
or applying section 357 of C.P.C. the
occuring in B.B. Mtra's Code of Crinina

Procedure - 18th Edition (1995) at pages 1240-1241  was

relied on:--
"S. 357 (a) Scope - ....The power of
courts to award conpensation to victins
under sec. 357, is not ancillary to

ot her sentences but is an addition
thereto. It is a neasure of responding
appropriately to crine as well as of

reconciling
of fender. it

t he victim wth t he

is, to some extent, a

constructive approach to crimes, a step
forward in our crimnal justice system

Ther ef ore, al
exercise this

courts are recommended to
power liberally so as to

neet the ends of justice in a better
way. Any such nmeasure which would give
the victim succor is far better than a
sentence by deterrence. Sub-sec. (3) of
sec. 357 provi des for ordering of
paynment by way of conpensation to the

victim by t

he accused. It is and

i mportant provision and it nust also be
noted that power to award conpensation
is not ancillary to other sentences but
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it is in addition thereto ........ In

awar di ng conpensation the court has to

deci de whether the case is fit one in

whi ch conpensation has to be awarded. If

it is found that conpensation should be

paid then the capacity of the accused to

pay conpensation has to be determ ned.

It is the duty of the court to take into

account the nature of crinme, the injury

suffered, the justness of the claimfor

conpensati on and ot her rel evant

circunmstances in fixing the amount of

conpensation. "

Ref erence was also nade to the decisions of this Court
in Hari Singh v. Sukhbir Singh [1988 (4) SCC 551], Dr. Jacob
George v. State [1994 (3) SCC 430], and Balraj v. State of
U P. [1994 (4) SCC29].

16. We are of the view that the subm ssions nmade as stated
her ei nabove, are entitled to acceptance. The nedica
evi dence ‘negatives any wound as having been sustained by
deceased Bal bir Singh, by pistol. The arns possessed by the
accused are not inherently dangerous to infer that the
intention of the accused was to cause death or that the
accused had know edge that inflicting the injuries as was
done, death was likely to be caused. There.is no evidence or
finding as to who caused the fatal injuries which resulted
in the death of Balbir Singh. The appellants-accused
inflicted injuries only on the thigh and at the back. The
i nci dent happened ‘nearly 11 years ago (4.5.1984). The
injuries inflicted on the thigh of Amik Singh by Baldev
Si ngh have not been proved to be serious or fatal and Anrik
Singh died nearly 8 days after the incident on account of
cumul ative effect of the injuries. “The -passage ‘of tine
shoul d have its inpact in taking  an over all view of the
matter. The appel l ants have served the sentence of
i mprisonnent for nore than two years, till they were all owed
bail by this Court by order dated 17.11.1987. Bal bir Singh
is an unfortunate victim The property dispute between the
father and son has led to the unfortunate incident. PWS5,
wi dow and children of Balbir Singh, are the persons to
suffer and they should not be forgotten and by nerely
mai nt ai ni ng the sentence of inprisonnent on the accused, the
victimor his heirs are not benefited. Considering the
nature of the crime, the fact that the accused and -the
victimare near relations, that it is a property issue which
ended in the calanmity, the fact that the accused are
admttedly in a position to pay, we are of the view that
this is a fit case, in which section 357 (3) Cr. P.C. can be
i nvoked and a just and reasonabl e conpensation given to the
famly of Balbir Singh - (PW5 and children). " In the
ci rcunst ances, while uphol ding the conviction- of the
appel l ants for the offence under section 299 read wth

section 304, Part-I, IPC, we give the further follow ng
directions in the interests of justice:-

1. That the appellants are found guilty and sentenced
under Section 299 read wth section 304, Part-lI of the
Indian Penal Code to a termof inprisonment, which will be

limted to the period they have already undergone for
causing the death of Bal bir Singh and Anrik Singh.

2. In addition to the above, we order that the two
appel | ants/accused Nos. 1 and 3 shall pay by way of
conpensation a sumof Rs.35,000/- each to PW5 and her
children who have suffered the irreparable |oss due to the
death of Balbir Singh for which the appellants/accused
persons have been sentenced to the term of inprisonnment
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al ready undergone by them

3. The amount of conpensation ordered by us shall be paid
to PW5 and her children within a period of 3 nonths from
today. If it is not so paid, the amount shall be recovered
by the persons entitled to the amount fromthe appellants as
if the direction contained herein is a decree passed agai nst
themby this Court. |If not recovered, the accused shal
suffer the balance of the termof inprisonment as inposed by
the trial court, which shall stand revived.

4. The conviction and sentence under Arms Act is set
asi de.

The appeal is disposed of as above.




