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ACT:
Indian Income-tax ~Act, 1922, s. 23A--"In the case of a
conpany whose business consists wholly or mainly in the
dealing in or holding of investnent", ~neaning of-Wether

hol ding share of only two conpanies of which it is the
Managi ng Agent is an 'investment conpany’ wi thin the scope
of the section.

HEADNOTE

The assessee is a private linmted conmpany and was the
Managi ng Agent of two other conpanies.” Al the shares held
by the assessee company as its investnments were the shares
of those two conpanies. The lncone-tax authorities held
that the assessee conpany was an ' investnent conpany’ wthin
the scope of s. 23A of the Act and ordered the -conpany to
pay super tax as provided under s. 23A(1). The Hi gh Court
in reference held in favour of the assessee. Disnissing the
appeal s,

HELD : (1) In the facts and circunstances of the  present
case, the assessee conmpany cannot be said to be an
"investnent conpany’ conming within the scope of 's. 23A of
the Act.

The nmeaning of the expression "in the case of ~a conpany
whose business consists wholly or mainly in the dealing in
or holding of investnents"” both in the main s. 23A and in
the Explanation concerns itself wth a conpany whose
busi ness consists "wholly or nainly in the dealing in or
hol di ng of investrments". The word "nmainly" nust necessarily
take its colour fromthe word "whol |l y" precedi ng that word.
In other words the company which comes within the scope  of
those provisions nust be a conpany whose primary business is
in the dealing in or holding of investrments and only in such
cases, s. 23A applies. And the expression 'business of
hol ding of investments’ in the said section refers to a
real, substantial and systematic or organised course of
activity of investrment carried on by an assesses for a set
pur pose such as earning profits. [730 H, 731 D]

Al the shares held by the assessee conpany as its
i nvestments were the shares of the two conpanies of which it
was the Managi ng Agent. These investnments were made for a
collateral purpose viz., to have a firm grip over its
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Managi ng Agency busi ness. The investnents nmade by the
assessee conpany in the shares of the nanaged conpanies are
essentially linked with its Managi ng Agencies and not wth
the dealing of that conmpany in shares of other conpanies.
The company’s total incone fromdividend income of the

shares of the managed conpanies and the Managing Agency
conmi ssion together is much nore than the incone earned by
the conpany fromits share dealings. Further the assets of
the company used in its share dealings are not nore that its
ot her assets. Therefore, it ~cannot be said that the
assessee conpany’s business consisted wholly or mainly in
the dealing in investnents. [7.33 F]

Bengal Assam Investors Ltd. v. CI.T., Wst Bengal, 54
I.T.R 547 and Narain  Swadesh. Weavi ng MIls V.
Comm ssi oner of Excess Profits Tax, 26 |I.T.R 765, referred
to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeals Nos. 2350 to
2353 of 1968 and 1313 to 1316 of 1971

727

Appeals by certificate fromthe judgment and order dated
July 7, 1967 of the Qujarat High Court in Incone-tax
Ref erence No.. 22 of /1965.

S. C. Manchanda, R N. Sachthey and B.  D. Sharma, for the
appellant (in all the appeals).

S. T. Desai and I. 'N. Shroff, for the respondent (in al
the: appeal s).

The Judgrment of the Court was delivered by

Hegde, J. These are sone of the appeal s where the appellant
unfortunately had to file two different appeals in' respect
of the sanme matter. Civil Appeal s Nos. 2350-2353 of 1968
were brought on the strength of the certificates granted by
the Hi gh Court of CGujarat. No reasons were given in support
of those, certificates. Hence those certificates /must be
considered as having not been properly granted. The
resulting position was that the appeals brought on the
strength of those certificates becane unsustainable.” To get
over that difficulty, the Commi ssioner of I'ncome-t ax,
Gujarat. invoked our jurisdiction under Art. 136 of the
Constitution to appeal against the judgnent of the High
Court. Cvil Appeals Nos. 1313-1316 of 1971

The assessee is a Private Limted Conpany and the concerned
assessment years are 1957-58, 1959-60, 1960-61 and 1961-62.
The only question for decision in these appeals i's whether
the assessee conpany cones within the scope of s. 23-A of
the Indian Income-tax Act, 1922 (to be hereinafter referred
to as the Act) ?

The assessee conpany was incorporated on Cctober <11, 1941
The object clause in the nmenorandum of association contains
the wusual string of objects. ’'Confining ourselves to the
objects relevant for our present purpose. we get in Cause
(3) of the nenorandum power "to acquire and hold shares,
st ocks, debentures, debenture stocks, bonds, obligations and
securities issued or guaranteed by any conmpany constituted

or carrying on business in British India". Sub-cl. (p) of
that C ause enmpowers the company "to take part in the
formati on, management, supervision or control of the

busi ness or operation of any conpany or undertaking and for
that purpose to appoint and remunerate any directors.
accountants or other experts or agents". Cl ause ()
provides power to carry on all or any of the follow ng
busi nesses :
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"Agents, Chi ef agents or |icensed agents of any
conpany........ "

We are not concerned with the other objects nmentioned in the
menor andum

728

In July 1942, the assessee conpany prompted a conpany known
as New India Industries Ltd. By an agreenent dated July 24,
1942, the assessee conpany was appoi nted as nanagi ng agents
of the said New India Industries Ltd. |In 1956, the said
managi ng agency was renewed for a period of five years in
view , of the provisions of the Conpanies Act, 1956.

The group of persons who had floated the assessee conpany
had earlier in the year 1940 floated a conpany called the
Cotton Fabrics Private Ltd. . By an agreenent dated April 22,
1943, the assessee conpany was appoi nted the managi ng agent
of the said Cotton Fabrics Private Ltd. In 1956, the said
managi ng agency agreenent was al so renewed for a period of
five years for the very reason referred to earlier

We have already noted that the assessee conpany is a Private
Conpany. ‘As such'it is not a company in which the public is
substantially -interested.

The I nconme-tax O ficer was of ‘the opinion that as during the
conpany’s income fromits business activity "in the dealing
in or holding of investments"” was very much nmore than that
its income fromits managi ng agencies and further as it had
used a very large portion of its assets in the forner
activity, it must be considered as an "“investnent conpany"
-an expression not found in the Act. ~Basing hinself on that
findi ng, he reasoned thus :

Statutory percentage of profits to be declared as  dividends
by such a conpany under s. 23A was 100 per cent in the first
two assessnent years and 90 per cent in the remaining two
assessment .years. The dividends declared by the assesssee

conpany fell nuch below that percentage. Hence it was
liable wunder S. 23A to pay super tax at the rate of 50 per
cent on the undistributed balance of the total income
reduced as provided in s. 23A (1) accordingly. In appea

this decision was affirned by the Assistant “Appellate
Conmi ssi oner excepting in regard to certain deductions wth
whi ch we are not concerned.

Aggrieved by the order of the Assistant Appellate Conm s-
sioner, the assessee took up the matter in second appeal to

the I ncone-tax Appellate Tribunal. The Tribunal agreed w th
t he ,conclusions reached by the Assi st ant Appel lat e
Conmi ssioner. 'Thereafter at the instance of the assessee,

the following two questions were referred to the Hi gh Court
under S. 66(1) of the Act.
"1. Whether on the facts and circunstances of
the case the Tribunal was justified in holding
that the assessee conpany is an investnent
conpany for purposes of section 23A  of the
| ncome-tax Act, 1922 ?
729
2. VWhet her the Tribunal was justified in
law in holding that while determning the
undi stri buted bal ance of the total income for
char gi ng super-tax under the provisions of S
23A of the Act no deduction can be allowed in
respect of the expenses actually incurred by
the assessee conpany but disallowed for the
pur poses of conputing its assessable inconme ?"
Before the High Court, Counsel for the assessee did not
press an answer to the second question. Hence the High
Court did consider that question. Nor are we called upon to
consider at question. The High Court reframed the first
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guestion thus
"Whet her on the facts and circunstances of the
case the Tribunal was justified in holding
that the assessee conpany is a conpany whose
busi ness consists mainly in dealing in or
hol ding of investnents within the meaning of
clause (i) of the second Explanation to
section 23A of the Income Tax Act, 1922 ?"
The Hi gh Court answered that question in the negative and in
favour of the assessee. It is the correctness of that
decision that is in issue before us.
We have now to consider whether the High Court was right in
concl udi ng that the assessee conpany did not come within the
scope of s. 23A. In arriving at its conclusion the High
Court had approached the question before it from three
different angles viz (1) the objects of the conpany as
mentioned in its menmorandum of association; (2) the profits
earned ~ the conpany during the rel evant previous years from
its various -activities and (3) the assets wused by the
conpany i'n those years for the purpose of holding the shares
of the managed conpani es, dealing with the shares of other
conpani es and in collection wth its other busi ness
activities.
Section 23A to the extent relevant for our present purpose
reads :
" (1) Where the Incone Tax Oficer is
satisfied that in respect of any previous year
the profits and gains distributed as dividends
by any  company within the twelve nont hs
i medi ately following the expiry of that pre-
Vi ous year are less than the statutory
percentage of the total incone of the  conpany
of that previous year as reduced by--

730
The Inconme-tax OFficer shall, unless he is
satisfied that, having regard to the /| osses
incurred by the company, in earlier years or
to the smallness of the profits made in the
previous year, the paynent of a dividend or a
| arger dividend than, that declared would be
unreasonabl e, nake an order in witing that
t he conpany shall, apart ~from the sum
determ ned as payable by it on the basis of
the assessment under section 23, beliable to
pay super-tax at the rate of fifty per cent.
In the case of a conpany whose business
consists wholly or mainly in the dealing in or
hol ding of investnents and at the rate of
thirtyseven percent, in the case of any | other
conpany on the undistributed balance of the
total income of the previous year, that is to
say, on the total incone as reduced by the
amounts, if any referred to in clause (a),
clause (b) or clause (c) and the dividends
actually distributed, if any..... "
Expl anation 2, to that section says:
"For the purposes of this section, statutory
per cent age neans:
(i) in the case of a conpany whose business
consi sts wholly or mainly in the dealing in or
hol di ng of investrments 100 %...... "

W have now to see what exactly is the nmeaning of the
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expression "in the case of a conmpany whose busi ness
"consists wholly or mainly in the dealing in or holding of
investnments" in the main s. 23A and the expression "in the

case of a conpany whose business consists wholly or nmainly
in the dealing in or holding of investnents" in cl. (i) of
Expl anation 2 to s. 23A. The Act contains nany mnd-
twisting fornul aes but s. 23A along with some ot her sections
takes the place of pride anbngst them Section 109 of the
1961 Income-tax Act which has taken the place of old s. 23A
of the Act is nore understandable and | ess abstruse. But in
these appeals we are left with s.23A of the Act.

Clause (i) of Explanation 2 to s. 23A concerns itself with a
conpany whose business consists "wholy or mainly in the
dealing in or holding of investnments". The word "mainly" in
that clause as well “as in the nmain section 23A nust
necessarily take its colour fromthe word "whol |l y" preceding
that word in those provisions.. In other words the conpany
whi ch cones within the scope of those provisions nmust be one
whose primary busi ness nmust be “in the dealing in or holding

of investnents". ~If a conpany engages itself in two or nore
equal ly or nearly equally inportant business

731

activities, then it cannot be said that the conmpany’s
busi ness consists “wholly or minly" in dealing in a

particular thing. /Further even in cases where a conmpany has
nore than one business activity and one of its activity is
nore substantial than the others, unless that activity is
the primary activity of the company, it cannot be said that
that conpany is engaged in "wholly or mainly" in any one of
its business activities. Section 23A in our - opinion applies
only to cases where the primary activity of tile conpany is
in 'the dealing in or holding of investnents’. We shal
presently see whether on the facts found by the Tribunal, it
can be said that the assessee company’s business 'in the
rel evant years consisted "of mainly in the dealing in or
holding of investnments” as it was not the case of the
Revenue that it was wholly engaged in that business.

W next cone across with another expression which is far
nore difficult to conprehend than the one that we were
considering till now  Section 23A speaks of the business of
"holding of investnents". Here cones the enigna. It is
easier to understand when the section speaks of a conpany
havi ng the busi ness of dealing in investnents, thoughto say
that the conpany is dealing in investnents nmay at first
si ght | ook somewhat incongruous. When the |egislature spoke
of dealings in investnents, it nmeant dealing in - shares,

stocks and securities etc. But when a person invests. in
the share of sone of the conpanies, it is difficult to say
that his business is one of investing. In. conmercia
circles investing is not considered as business. An

investor may feel perplexed if he is called a businessman

This Court in Bengal and Assam |Investors Ltd. v. Commi s-
sioner of Incone-tax, Wst Bengal (1); cane to the conclusion
that an individual who nmerely invests in shares for the
purpose of earning dividend, does not carry on a business
and that the only way he can come under S. 10 of the Act s
by converting the shares acquired by himinto stock-in-trade
i.e. by carrying on the business of dealing in stocks and
shares. In that case this Court was considering whether the
di vidend income of the assessee conpany therein could be
consi dered as business incone under S. 10 of the Act.
Therein this Court was not considering the scope of S. 23A
But all the sane in that case this Court proceeded on the
basis that no one can nake a business of investing. But
t hen S. 23A speaks of the business of "holding of
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investnments”. W were told by the Counsel for the assessee
that that expression is an incongruous one and that we
shoul d, follow ng the decision of this Court in Bengal and
Assam |nvestors Ltd. (1) hold that there is nothing like a
busi ness of "holding of investments". W feel wunable to
accede to that contention. W cannot say that the

(1) 59 I.T.R 547.

732

legislature did not knowits own mind when it wused that
expression in s. 23A. W nust give sone reasonable neaning
to that expression. No part of a provision of a statute can
be just ignored by saying that the |egislature enacted the
same not knowi ng what it was saying. W nust assume that
the legislature deliberately used that expression and it
intended to convey sone neani ng thereby. The expression
"’ business" is a well known expression in income-tax |aw
It neans as observed by this Court in Narain Swadesh Wavi ng
M1lls v. Comm ssioner of Excess Profits Tax (1)

" sone real, substantial and-systematic or organi sed course
of activity or conduct with a set purpose"

This. is-alsothe neaning given to that expression in the
earlier decisions of the H'gh Courts and the Judicia
Conmittee. We nust, ‘therefore, proceed on the basis that

the | egislature was aware of the meaning given by courts to
that expression when it incorporated s. 23A into the Act in
1957. Hence we must’ hold that when the | egislature speaks
of the business of 'holding of investnents’, it refers to
real, substantial \ and systematic or organised course of
activity of investment carried on by an assessee for a ,set
pur pose such as earning profits.

Now |l et us | eave s. 23A and proceed to exam ne the facts of
the case to find out whether the assessee conpany ' can be
held to ,,come within the scope of si 23Ain the [light of
our interpretation of that provision

W have earlier referred to the objects clause in the ' nmeno-
randum of associ ation. The nenorandum permits the assessee
conpany to take up the nanagenent ‘of the other conpanies, to
invest in the shares of the other conpanies, and to deal in
the shares of the conpanies. Therefore it cannot be said
that the assessee conpany was incorporated primarily wth
the object of carrying on the business of the "dealing in or
hol ding of investments”. The objects of the assessee
conpany are many fold. The object of <carrying on the
busi ness of "dealing in or holding of investnments" is only
one of them Hence the nmenorandum of association does not
assist us in deciding whether the business of the -assessee
conpany "consists of wholly or mainly in the dealing in or
hol di ng of investnents.”

We shall now take up the question of the profits earned by
the assessee conpany during the relevant previous years.
The High Court has in its judgnment set out a “statenent
showi ng the profits | earned by the assessee conpany through
its various activities. It would be convenient to set . out-
the sane now

(1) 26 1.T.R 765.

733
ASSESSVENT YEAR

1957-58 1959- 60 1960. 61 1961. 62

Rs. Rs. Rs. Rs.
1. Managi ng Agency 2,09,999 2,56, 3152, 41, 7051, 96, 384
2. Di vi dend on shares of
nmanaged conpani es 1,95,179 2,58,511 3,21, 746 3,12,251
3. I ncome fromshares held as stock-in-trade
(i) interest on debentures 369 342 309 312’

(ii) Dividends 3, 40, 6954, 68, 7755, 48, 3255, 53, 999
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(iii) Dealing in shares 23,86716, 75528, 32922, 100

(iv) Share transfer fee 10 10 10 10
Total of Nos. (i) to (iv)3,64,941 4,85, 8825, 76,9735, 76,421
4. Income frominterest 4,5953, 35815, 27623, 617

In order to find out the inplications of this statenent we
have to first decide whether the assessee conpany can be
said to be a conpany engaged in the business activity of
"holding of investnents." The finding of the Tribunal on
this point is stated thus
"W agree with the assessee that the shares in
the managed conpanies were acquired with a
view to safely hold the nanagi ng agenci es, but
we do not agree that for that reason only
t hose shares cannot be taken into account
for the purpose of a business of dealing in or

i ng

of investnents".
Al the shares” held by the assessee conpany as its
i nvest nent's were the shares of the two conpany which it was
managi ng - agent. It invested in no other shares. The
Tri bunal —has found that the managed conpany’'s shares were
acquired by the assessee conpany for t he pur pose of

saf eguardi ng its nanagi ng agency busi ness. Therefore it is
quite clear that those investments were made not in the
course of any business of investrment but for the purpose of
securing its managi ng agenci es. Those investnents were nade
for a collateral purpose viz. to haveafirmgrip over its

managi ng agency business. If we are correct in this,
findi ng--Jr we think, we are-then it follows that the
di vi dend i ncome from shares ~of the nmanaged conpanies

cannot be taken into consideration in finding out whether
the assessee company’s busi ness "consisted wholly or. mainly
in the dealing in or holding of i nvestments". The
i nvestments nade by the assessee conpany in the shares of
the nanaged conpanies are essentially linked with its I
managi ng agencies and not with the dealing of that / conpany
in shares of the other conpanies. In other words those
investnments form part of the assessee conpany’ s’ nanhagi ng
agency busi ness

734

activity. If we add the dividend i ncone of the -shares  of
the managed conpanies, to the managi ng agency comm Ssion

the total income fromthose two sources is much nore than
the income earned by the assessee conpany from its share
deal ings, in each one of the assessnent years. Hence viewed
from the point of view of profits earned by the -assessee
conpany, it cannot be said that in the relevant previous
years the assessee company’s business consisted wholly or
mainly in the dealing in or holding of investnents".

Now |et us look at the question fromthe point of view of
the assets enpl oyed by the assessee conpany. Here'again we
can take assistance fromthe schedule given in the judgment
of the H gh Court setting out in details the assets used by
the assessee company in its several business activities.
That Schedul e reads thus :

SHARES OF MANAGED COMPANI ES

Treated by the Inconme Tax Departnment as investnents not
form ng part of the business of dealing in shares.

1. New India I ndus-tries 6, 91, 084 6, 96, 883
6, 96, 883 6, 96, 883

2. Cotton Fabrics Ltd.

(i) Odinary shares 3,69,285 3,69, 2853, 69, 2853, 69, 275

(ii) Preference shares 88, 46388, 46390, 48390, 483

Tot al 11, 48, 83211, 54, 63111, 56, 65111, 56, 651

Shares of other companies

hol d
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Treated by the | ncone-

tax Departnent as held

for dealing in shares

(stock-in-trade)...25,07,96930, 13, 51829, 88, 94636, 07, 063

Total investment as per

bal ance sheet 36, 56, 80141, 68, 14941, 45, 59747, 63, 714"
It is true that the assets used by the assessee conpany in
its share dealing are far nore than that used by it for
investment in the shares of the managed conpany. But then
we have to bear in mnd that we do not exhaust the tota
assets of the conpany by nmerely referring to the tangible
assets wused by it. In addition, we have to take into
consi deration the val ue of the managi ng agencies held by the
assessee conpany. Looked that way, it cannot be said that
the assets of the conpany, used in its share dealings are
far nmore than its other assets. At any rate on the basis of
the assets used, it cannot be concluded that the assessee’s
busi ness consisted "wholly or mainly" in the dealing in
i nvest ment's.
735
It follows fromthe conclusions reached by us earlier, that
our answer to the question before us nmust be the sane as
that given by the Hi gh Court. W not only agree wth the
concl usi ons reached by the H gh Court but also with prem ses
on the basis of which those conclusions were reached.
In the result Cvil Appeals Nos. 1313 to 1316 of 1971 are
dism ssed on nerits with costs--one set of fees and G vi
Appeal s Nos. 2350-2353 of 1968 are dism ssed as being not
mai nt ai nabl e but wi thout any order as to costs.
S. C. Appeal s
di sm ssed
736




