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ACT:

Indian Incometax Act, 1922 (11 of 1922), s. 4(1)(b)(ii)-
Construction of-Analogy fromEnglish Statutes-"Accrue" or
"arise", nmeani ng of -l.ncone  ari sing out of earlier
transacti on Proper year of assessnent.

HEADNOTE:

A certain sum of noney was received by the assessee as
paynment of conpensation for the loss sustained by him in
respect of a supply during the previous accounting year

The .Incone-tax O ficer included the anmount in t he
assessnent year it was received. Appeals to the  Appellate
Assi stant ConM ssioner and to the Incone-tax Tribunal were
unsuccessful. But on a reference, the H gh Court held that
though in fact the right to receive the anount did not
accrue during the accounting year of the contract, it should
be deenmed to have related to the year of contract in respect
wher eof the anpbunt was paid. On appeal by certificate,

Hel d: (i) The decision of the H gh Court was deflected
by its reliance on English decisions delivered under
ci rcunst ances pecul i ar to that country and on t he
construction of provisions which were not in pari- materia
with the provisions obtaining in India.

The provisions of the Indian Incone-tax Act shall be
construed on their own terns without drawing any analogy
from English statutes whose terns may superficially appear
to be simlar but on a deeper scrutiny my revea

differences not only in the wording but also in the nmeaning
a particular expression has acquired in the context of the
devel opnent of law in that country.

Conmi ssi oner of Income-tax v. Vazir Sultan & Sons, [1959]
Supp. 2 S.C. R, 375, followed;.

(ii) under the definition accepted by this Court of the word
"accrue" or "arise" ins. 4(1)(b)(i) of the Indian Inconetax
Act, an income accrues or arises when the assessee acquires
,a right to receive the sane.
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S. D. Sassoon and Co. Ltd. v. Commi ssioner of Incone-tax,
Bonbay City, [1955] 1 S.C.R 313, followed.

Rogers Pyatt Shellack & Co. v. Secretary of State for India
(1925) 1.L.R 52 Cal. 1, approved.

VWhen an Income-tax O ficer proceeds to include a particul ar
income in the assessnent, he should ask hinself, inter alia,
two questions, nanely (i) what is the systemof accountancy
adopted by the assessee? and (ii) if it is nercantile system
of accountancy, subject to the deened provisions when has
the right to receive that ampunt accrued? |If he cones to
the conclusion that such a right accrued or arose to the
assessee in a particular accounting year, he shall include
the said income in the assessnent of the succeedi ng
assessment year. No power . is conferred on the |I|ncone-tax
O ficer under the Act, to relate
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back an income that accrued or-arose in a |later year to an
earlier year on the ground that the said inconme arose out of
an earlier transaction.

(iii) The neani ng of the word "accrue" or "arise" in s.
4(1)(b) (i) of the Indian Incone-tax Act cannot be extended
so as to take in anmounts received by the assessee in a later
year, though the receipt was not an the basis of the right
accrued in the earlier year. Such amunts are in |aw
received by the assessee only in the year when they are
pai d.

J. P. Hall & Co. v Commissioner of Inland Revenue, (1921)
12 T. C 382 and Severns (H. M Inspector ‘of Taxes) .
Dadawal | , (1954). 35 T. C. 649, referred to.

Conmi ssioner of Incone-tax, ~UP. v. P. V. Kal i char an
Jagannath, [1961] 41 |.T.R 40, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil “Appeal No. 617 of 1963.
Appeal fromthe judgnent and order, dated March 15, /1960, of
the Madras High Court in Case referred No. 87 of 1955.

Gopal Singh and R N. Sachthey, for the appellant.

K. Raj i nder Chaudhuri and K R Chaudhri, for the res-
pondent .

April 16. 1964. The Judgment of the Court was delivered by
SUBBA RAO, J.-This appeal by certificate is preferred
agai nst the order of the H gh Court of Judicature at Madras
holding that a sum of Rs. 12,447/- received by  the
respondent fromthe Governnment during the ‘accounting year
1950-51 was not assessable to tax for the assessment year
1951-52.

Gaj apat hy Nai du, the respondent, was supplying provisions to
the CGovernnment Stanley Hospital. Royapuram Madras.” During
the financial year April 1, 1948 to March 31, <1949, he
entered into a contract with the Government for the  supply
of bread to the said hospital at the rate of Rs. 0-4-6 per
I b. As the respondent was maintaining his accounts on  ner-
cantile basis, it is common case that the amobunt due from
the Government wunder the terms of the said contract was
credited in the accounts of the respondent for that year
For the assessment year 1949-50 the Income-tax O ficer
assessed the respondent to income-tax on the basis of the
accounts so nade. It appears that some time after March 31
1949, representations were made to the Governnent for
relieving the respondent fromthe |loss sustained in the
supply of bread to the hospital. The GCovernment by its
or der dated Novenber 24, 1950, directed paynent of
conpensation for the |oss sustained by the respondent in
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respect of the supply of bread to the hospital during the
year 1948-49 under the said contract. The respondent re-
769

ceived on that account payment of Rs. 12,447/- during the

year of account 1950-51. |In the assessment year 1951-52
the, income-tax Oficer included the said anmount in the
assessment of that year. The assessee, inter alia,

contended that he received the said sumin respect of the
contract that was entered into by himwith the Governnent
during the accounting year 1948-49 and, therefore, it could
not be included in the assessnent year 1951-52. Thi s
contention was rejected by the Income-tax Officer and, on
appeal , by the Appell ate Assistant Comm ssioner and al so, on
further appeal, by the Inconme-tax Appellate Tribunal. But
the contention received favour with the High Court on a
reference nade to it under s. 66(1) of the Indian |Incone-tax
Act, 1922, hereinafter called the Act. The following two
questions were referred to the Hgh Court:
"1. Whether the sumof Rs. 12,447/- is assessable to income-
tax? "
"2. If so, whether it has been rightly assessed in the as-
sessnent year 1951-52."
On the first question the Hi gh Court held that the said
amount was directly related to the business of the assessee
and, therefore, was taxable as a trade receipt. It answered
the first question in the affirmative. No argunment was
rai sed before us on the question of the correctness of this
finding. Therefore, nothing further need be said about it.
The Hi gh Court answered the second question in the negative.
Its conclusion is based upon the follow ng three steps:
1. "The only right of the assessee, on the
date, when he
supplied t he bread,” was to debit t he
Government the contract rate. He was entitled
to nothing further. The CGovernment ' Order
which raised the rates, came into existence
long after paynent (thereunder was ex gratia,
and not on the basis of a right. Ther ef or e,
the amount of Rs. 12,447 was not, -and /i ndeed
could not have been debited in-the books of
the assessee for the year, when the supply of
bread was nmade to the hospital, narmely, 1948-
49. Those accounts have been cl osed."
2. But where a receipt is correlated toand
ari ses out of
a commercial transacti on between the parties,
the right or liability should be “deened to
have been established in the past accounting
peri od. That principle is based not only on
any theory of accrual, because there was no
| egal right exi sting t hen; but bei ng
correlated to the transaction, it L/P(D)ISCl-
25
770
shoul d properly belong to it, and the account
shoul d be re-opened when the paynent cane in.
3. "Being a receipt of an earlier
year, the anount could not be included in
the assessment for the year 1951-52."
On the said reasoning the High Court held that though in
fact the right to receive the anount did not accrue during
the accounting year 1948-49, it should be deened to have
related to the year of contract in respect whereof the
ampunt was paid. The Comm ssioner of |ncone-tax has
preferred the present appeal against the said order of the
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H gh Court.
Learned counsel for the Revenue contended that the High
Court msdirected itself on the basis of English decisions
and that on its finding that the amount accrued to the
assessee only during the accounting year 1949-50 it should
have hel d that the Incone-tax O ficer had correctly included
it in the assessee’'s incone for the year 1950-51. Lear ned
counsel for the respondent argued that the said amobunt was
paid in respect of the contract entered into between the
assessee and the CGovernnent and, therefore, the said anount
should properly belong to the accounting year 1948-49, and
shoul d not have been included in the assessnent of the year
1951-52. To sustain his argunment he relied upon certain
English decisions referred to by the High Court which held
that in such circunstances the rel evant account of the year
when the amobunt was due under the contract could be reopened
and the additional anpunt, though an ex gratia paynent,
coul d be included therein.
Wth great respect to the |earned Judges of the Hi gh Court
we nust " point out that the decision of the Hgh Court is
deflected by its reliance on English decisions delivered
under circunstances peculiar to that country and on the con-
struction of provisions which are not in pari materia wth
the provisions obtainingin India. The observations nade by
this Court in Conm ssioner of Income-tax v. Vazir Sultan &
Sons(1) may usefully be restated--
"Whil e considering the case law it is
necessary to bear in mnd that the Indian
I ncome-tax Act is not in pari materia with the
British incone-tax statutes, it  is | ess
el aborate in many ways, subject to fewer re-
finements and in arrangenent and | anguage it
differs greatly fromthe provisions wth which
the courts in England have had to  deal
Little help can therefore be gained by
attenpting to construe
(1) [ 1959] Supp. 2 S.C.R 375.

771

the Indian Incone-tax Act in the [Iight of
deci sions bearing upon the neaning of the
i ncome-tax legislation in England. But _on
anal ogous provi sions, fundanental concepts and
gener al principle unaf f ect ed by t he
specialities of t he Engl i sh i nconet ax
statutes, English authorities may  be _usefu

gui des. "

The caution adm nistered by this Court shall always be borne
in mnd in construing the provisions of the Indian statute.
The provisions of the Indian Incone-tax Act. shall be
construed on their own terns wthout drawing any  anal ogy
from English statutes whose terns may superficially appear
to be simlar but on a deeper scrutiny my revea
di fferences not only in the wording but also in the nmeaning
a particular expression has acquired in the context of the
devel opnent of law in that country.
The problem raised before us can only be answered on the
true neaning of the express words used ins. 4 (1)(b)(i) of
the Act. It reads: -

"Subject to the provisions of this Act, the

total incone of any previous year of any

person includes all income, profits and gains

from what ever source derived which-

if such personis resident in the taxable

territories during such year, -

accrue or arise or are deened to accrue or
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arise to himin the taxable territories during

such year. "
W are not concerned inthis case wth the expression
"deened to accrue or arise to hinl', as that expression
refers to cases set out in the statute itself introducing a
fiction in respect of certain incomes. In regard to the
guesti on when and whether an incone accrues or arises within
the neaning of the first part of the said clause, we have a
decision of this Court which has clearly enunciated the
principles wunderlying the said expression: that is the
decision in E. D. Sassoon and Conpany, Ltd., v. The

Conmi ssi oner of Income-tax, Bonbay Gity(1). In t hat
decision this Court accepted the definition given to the
words "accrue" and "arise" by Mikerji, J., in Rogers Pyatt

Shellack & Co. v. Secretary of State for India(2), which is
as follows:

[ both the words are used in contradistinction
to the word "receive" and indicate a right to

(1) [1955] 1 S.C R 313, 342:(1954) 26 |.T.R 27, 50.

(2) (21925)11.7.C 363, 371:(1925) |.L.R 52 Cal. 1.

L/ 1 P(D) 1'SCl-25(a)
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receive. They represent a stage anterior to the point of
time when the incone becones receivable and connote a
character of the income which is nore or |ess inchoate."
Under this definition accepted by this Court, an incone
accrues or arises when the assesseeacquires a right to
receive the same. It is comon place that there are two
princi pal nethods of accounting for the incone, profits and
gains of a business-, one is the cash basis and the other
the nercantile basis. The latter system of accountancy
"brings into credit what is due imediately it ' becones
legally due and before it is actually received;  and it
brings into debit expenditure the anpunt for which a  |ega

liability has been incurred before it is actual ly
di sbursed.” The book profits are taken for the purpose of
assessment of tax, though the credit anpbunt is not /realized
or the debit amount is not actually disbursed. [If ‘an incone
accrues within a particular vyear, it is liable 'to be

-,assessed in the succeeding year.  Wen does the right to
receive an anount under a contract accrue or arise to the
assessee i.e., conme into existence? That depends upon - the
terns of a particular contract. No other relevant provision
of the Act has been brought to our notice-for there is none-
whi ch provides an exception that though an assessee does not
acquire a right to receive an incone under a contract in a
particul ar accounting year, by sone fiction the anpunt
received by himin a subsequent year in connection with the
contract, though not arising out of a right accrued to him
in the earlier year, could be related back to the earlier
year and made taxable along with the incone of that ' year

But that legal position is sought to be reached by a process

of reasoning found favour with English courts. It is said
that on the basis of proper comrercial accounting practice,
if a transaction takes place in a particular year, all that

has accrued in respect of it, irrespective of the year when
it accrues, should belong to the year of transaction and for
the purpose of reaching that result closed accounts coul d be
r eopened. VWhether this principle is justified in the
English law, it has no place under the Indian Incometax Act.
When an Incone-tax O ficer proceeds to include a particular
incone in the assessnent, he should ask hinself inter alia,
two questions, nanmely, (i) what is the system of accountancy
adopted by the assessee? and (ii) if it is nercantile system
of accountancy, subject to the deened provisions, when has
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the right to receive that amount accrued? If he conmes to
the conclusion that such a right accrued or arose to the
assessee in a particular accounting year, he shall include
the said income in the assessment of the succeeding
assessment year. No power is conferred on the |ncone-tax
Oficer under the Act, to relate back an inconme that accrued
or arose in a
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subsequent year to another earlier year on the ground that
the said incone arose out of an earlier transaction. Nor is
the question of reopening of accounts relevant in the matter
of as certaining when a particular income accrued or arose.
Section 34 of the Act enpowers the Incone-tax Oficer to
assess the incone which escaped assessnent or was under-
assessed in the relevant assessnment year. Subject to the
provisions of the section 'and following the procedure
prescri bed thereunder, he can include the escaped incone and
re-assess  the ~assessee on the basis of which the earlier
assessnment was nmade. So too, under s. 35 of the Act the
officers "~ mentioned therein can rectify mstakes either of
their own nmotion or when such nistakes are brought to their
notice by a party to the proceedi ngs. For that purpose the
correct itemmay be taken into consideration in the natter
of assessment. But strictly speaking even in those cases
there is no reopening of the accounts of the assessee, but a
re-assessment is nmade or the mistake i's corrected on the
basis of the actual incone accrued or received by the
assessee. We do not see any rel evancy of the question of
reopening of accounts in considering the question when an
assessee acquired a right to receive an anount.

We shall now proceed to notice sone of the decisions cited
at the Bar. J.P. Hall & Co. v. Conm ssioner of Inland
Revenue(1l) is a decision of the Court of Appeal under.s. 38
of the Finance (No. 2) Act, 1915 (5 & 6 Ceo. VvV, 'c. 89
dealing with excess profits duty. There it was held that
for the purpose of Excess Profits Duty, the profits fromthe
contracts for the purchase and sale of the control -ear
arose to the appellant conpany in the accounting ‘years in
which the gear was actually delivered and not in-the pre-war
period ending the 30th June, 1914, in which the contracts
were made. The price of the control gear in that case was
i ncreased later without there being any contractua
obligation but purely by a voluntary act of the purchaser-
Though the additional anpbunts accrued to the assessee in a
| ater year, it was regarded as anal ogous to-a trade debt due
in respect of the trading operation of the earlier year. On
that principle the accounts were reopened in order to bring
the increase into profits of the assessee inthe year of
transacti on. This decision was accepted and extended in
Severns (H M Inspector of Taxes) v. Dadswell(2). As/ this
decision is the basis for the Hi gh Court’s view “we  shal
give its facts in sonme detail. The respondent therein was
granted a licence to mll flour in Cctober, 1941, and
carried on the trade of flour mlling until Septenber, 1945.
As he had not been a

(1) (1921)1 12 T.C. 382. (2) (1954) 35 T.C. 649.
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mller at the outbreak of war, he was not entitled to the
benefit of a remuneration agreenent whereby nillers were
conpensated by the Mnistry of Food for |osses incurred
under wartime arrangenents for the purchase of wheat and
sale of flour. Havi ng, however, been informed by the
Mnistry in 1943 and twice later that the renuneration of
mllers who had begun milling during the period of contro
was under consideration, he made a claimin 1949 on the sane
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basis as that laid down in the renuneration agreenment and
received paynents in settlenent. The respondent contended
that the suns received in 1949 were not trading receipts but
ex gratia paynents, and alternatively, that they were
received after the cessation of his trade and that if there
was a debt arising to the trade at the date of cessation its
value at that date was nil. The Court held that the said
paynments were ex gratia; and it further held that, if on the
di sconti nuance of a trade paynent for work already done in a
year had not been finally settled. accounts for that year
could be reopened so as to bring in a gratuitous paynent for
such work made in a subsequent year. This judgment cer-
tainly supports the respondent. Though it could be
di stingui shed on the ground in that case it was found that
the paynent for the work al ready done had not been finally
settled whereas in the present case there is nothing on the
record to disclose that it was not finally settled. e
woul d prefer to base our conclusion on the ground that we
cannot | extend the meaning of the word "accrue" -or "arise"
in s. 41 (b)(i) of the Act so as to take in anounts
recei ved by the assessee in a |ater year, though the receipt
was not on the basis of the right accrued in the earlier
year. Such anpunts are in law received by the assessee only
in the year when they are paid. W cannot apply the English
decisions in the matter of construction of the provisions of
the Indian Act, particularly when they have received an
authoritative interpretation fromthis Court, in this view,
it is not necessary to consider further English decisions
cited by learned counsel for the respondent in  support of
his contention. Before a D vision Bench of ~ the Allahabad
H gh Court in Comm ssioner of Incone tax, U P. v. Kalicharan
Jagannath(1), when a simlar question arose, |earned counse

appearing for the Revenue relied uponthe said English deci-
sions, but the High Court, rightly, refused to act on them
on the ground that they were not-relevant in interpreting s.
4 of the Indian Income-tax Act. It further nmade an  attenpt
to distinguish those decisions on grounds based upon the
alleged difference in the scope of the provisions  'of the
respective countries. It was said that under the relevant
Engl i sh Act the excess profits duty was payable on
conputation of profits arising froma trade or business .in
di fferent chargeabl e accounting periods and, therefore. the
enphasi s there was nore

(1) (1961) 41 1.T.R 40.
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upon the carrying on 'of the trade within the chargeable
peri od than on the incone accruing during that period. But

we do not propose to express our view on this aspect of  the
guestion, as the relevant sections of the English Acts / have
not been placed before us. The | earned Judges, after having
rightly refused to rely wupon the English deci si ons,
construed the provisions of the Indian statute. There.
during the accounting period April 1, 1945 to March 31
1946, the assessee entered into a contract with and supplied
fruits and bullock carts to, the mlitary authorities at two
different places at rates fixed by the agreenent. The
assessee incurred a loss and he subnmitted a petition for
review under the terns of the -agreement. On Novenber 6,
1947, the mlitary authorities sanctioned the paynent of an
addi ti onal sum which was paid to the assessee on February 17
and 24, 1948. The Incorne-tax Departnent sought to include
this additional sumin the assessnment for the accounting
year 1945-46. The High Court held that until the order of
review the only right that the assessee had was to claimthe
noney payable at the rates laid down in the agreenent itself
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and that the additional anmount becane payable to the
assessee not by virtue of any right conferred by the
agreenment, but because of the order passed in review
directing the paynment of the amount and thus creating a
right to this amount in favour of the assessee. As the
right to receive the paynent of the additional sum arose
after the closing of the accounting year 1945-46, the High
Court proceeded to hold that the incone did not accrue or
arise to the assessee in the accounting year. It nmay be
poi nted out that in that case the original agreement gave a
right to apply for review and notwi thstanding that fact the
court held that the additional payment could not be held to
have accrued during the accounting year. For the reasons
al ready stated by us, we are entirely in agreenent with the
vi ew expressed by the Al ahabad H gh Court.
In the result, we hold that the H gh Court in the present
case shoul d have answered the second question referred to it
in the affirmative. ~The order of the Hgh Court is set
aside ,and the appeal is allowed with costs.

Appeal al | owed.
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