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Regi strar-Rules, if ultra vires the Powers of ' this Court-
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HEADNOTE

On a conplaint nade by the Honorary Secretary of the Suprene
Court Bar Association, the Registrar of the Suprene Court
i ssued notices to the appellant and anot her under r. 24, 0.
| VA of the Suprene Court Rules to show cause why their nanes
shoul d not be included in the Iist of touts to be published
by himthereunder. A prelimnary objection was raised that
rr. 23 and 24 were ultra vires the powers of this Court
conferred by Art. 145(1)(a) of the Constitution and that the
Regi strar had, therefore, no jurisdiction to initiate the
pr oceedi ngs. The Regi strar overrul ed the objection and on
the evidence adduced by the conplainant found “both the
persons to be touts within the neaning of r. 23 of the said
order and directed their names to be included in the list of
touts to be hung up on the Court notice board. The
appel | ant appeal ed to the Chanber judge and on his direction
the matter was placed before the Constitution Bench

Held, that rr. 23 and 24 of 0. IVA of the Suprenme Court
Rul es, 1950, as anended, are intra vires the rule-making
powers of this Court and the order of the Registrar nust be
uphel d.

There can be no doubt that this Court has the inherent
jurisdiction to regulate its proceedings relating to the
conduct of persons appearing before it, in and out of Court,
in so far as it relates to the profession and its ethics.
Apart from such jurisdiction, Art. 145(1)(a) of t he
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Constitution by wusing the expression " the practice and

procedure of the
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Court," which has to be construed in its wdest sense,

confers on this Court the power to regulate not nerely the
conduct of advocates appearing in Court but also of their
assistants in relation to the business of this Court.,
Consequently, r. 23 which makes an advocate who accepts
engagerment in Jlegal business through a tout guilty of
m sconduct and r. 24 which lays dowmn the procedure for
including a person in the list of touts are clearly wthin
the rul e-nmaki ng powers of this Court.

No question as to r. 24 infringing Art. 14 of t he
Constitution could arise since it does not discrimnate
within the class to which it applies, nor does it contravene
Art.19 or 21 of the Constitution and it was futile to
cont end that the word ’'life " in Art. 21 i ncl uded
"livelihood . No tout can claimany rights in relation to
the business of the Court. This rule which seeks to
maintain the purity of the legal professionis no less in
the interest of the general public and it is the duty of
every Court to see that toutismis conpletely elimnated.

JUDGVENT:

ClVIL APPELLATE JURISDICTION :-Civil Msc. Petition No. 928

of 1959.

Appeal against the order dated My 16, 1959, of

Regi strar.
M G Bhimasena Rao, for Sant Ram
H. N. Sanyal, Additional Solicitor-General of India,

N. S Bindra and R H. Dhebar, for the Attorney-Cenera

| ndi a.

1960. April 7. The Judgment of the Court was delivered by
S| NHA- . C. J.-This matter was pl aced bef ore

Constitution Bench by an order of the Chanber /Judge
August 14, 1959, as it involved the vires of the

franmed under Art. 145 of the Constitution wth particular
reference to Rule 24 of Oder IV-A of the Supreme Court

Rul es (as Amended).

It appears that on receipt of a letter dated April 28, 1959,

fromthe Supreme Court Bar Association forwardi ng-a copy of
a resolution which had been passed by the Executive
Conmittee of that Association, the Registrar initiated
proceedi ngs and held an enquiry under R 24(2) of Chap. |V-
A.  The enquiry was nmade agai nst two persons naned Sant Ram
and Budh Dev Sharma on a conplaint made . by the Honorary

Secretary of the Suprene Court Bar Association. The
conpl ai nt agai nst those persons was to the effect that they
were " continuing their undesirable activities " and were
seen every day in the Court prem ses and
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in the verandah in front of the Bar Association "accosting
clients". On receipt of the Secretary's letter t he

Regi strar caused notices to be issued to the two persons
aforesaid to show cause why their names should not be
included in the " list of touts to be kept hung up on the
Court notice board according to R 24 aforesaid. The
Registrar fixed a date for holding the enquiry and called
upon those persons to appear before himand to adduce such
evi dence as they may be advised, in showing cause against
the inclusion of their nanmes in such a list. The notice
further called upon themto file their replies, if any, to
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the conplaint on or before May 6, 1959, and to be ready with
all their evidence and witnesses, if any, at the hearing on
May 9, 1959. Copies of the conplaint and other relevant
papers were also sent to the Secretary of the Supreme Court
Bar Association inviting himto take such part in the
proceedi ngs as the Association may be advi sed and requesting
himto furnish particulars of the evidence in support of the
conplaint and to be ready with the evidence. |In pursuance
of the notice aforesaid Budh Dev Sharna alias B. D. Pathak
filed his reply oil My 6, 1959, annexing thereto certain
docunents and praying that he may be allowed to continue
earning his livelihood. He also prayed that his enployer
Shri Dharam Bhushan, Advocate, may be accorded permission to
have his name registered as a clerk in the Registry and al so
in the Bar Association. On May 8, 1959, Sant Ramfiled his
reply to the said notice annexing thereto a certificate of
M. M G Bhinmasena Rao, Advocate, and praying that the
noti ce against® him may be discharged and that he be "
al l'owed to make both ends neet in the service of his present
enployer ", neaning thereby M. Bhimsena Rao, Advocate.
The proceedi ngs before the Registrar comrenced on My 9,
1959, and were concluded on May 11, when evi dence was

recor ded.

A prelimnary objection was rai sed on behalf of the persons
proceeded against that the rules franmed by the Suprene Court
under which the proceedi ngs had been initiated agai nst them
were ultra vires the powers of the Court conferred by Art.
145 of the Constitution.
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It was contended on their behalf that the Registrar had no
jurisdiction to initiate the proceedi ngs against them The
| earned Registrar overruled the prelimnary objection and
held that it was not competent for himto go behind the
rul es and that he nust follow them though he indicated that
if he had the conpetence to decide the prelimnary objection
on its nerits, he would have no difficulty i'n holding that
the objection was whol |y unfounded.

After considering the evidence adduced before him the
| earned Registrar by his order dated May 16, 1959, recorded
the finding that it had been proved to his satisfaction that
both those persons had been habitually frequenting the
precincts of the Court for the purpose of procuring business
for certain advocates in their profession, for remuneration

over a period of years right up to the tinme the show cause
noti ce had been served upon them He directed accordingly
that a list of touts be published forthwith in accordance
with R 24(1), 0. IV-A of the Suprenme Court Rules, show ng
the nanmes of the two persons aforesaid in that /list which
shal | be kept hung up on the Court notice board.

Against this order of the Registrar only Sant Ram appeal ed
to the Chanber Judge. As already indicated, the |I|earned
Chanber Judge directed the matter to be placed before the
Constitution Bench in view of the constitutional question
raised by the appellant challenging the vires of the rules
af or esai d.

Though other points were also raised in support of the
appeal before us, the nost inportant question that falls to
be determined is whether this Court had the jurisdiction
under Art. 145 of the Constitution to frame the rules
i mpugned in this case. Before the rules which were anended
in the present formand which cane into force wth effect
fromApril 15, 1959, there was no provision in the rules of
this Court containing the definition of the word " tout " or
| ayi ng down the procedure for dealing with persons who were
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alleged to have been acting as such. Order IV-A was
therefore added. It was headed: " Professional or Oher
M sconduct ". It contains rules relating to the suspension
or renoval of advocates fromthe roll of
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advocates of this Court including the procedure to be
followed in proceedings started agai nst an advocate of the
Court. Rules 23 and 24 which are the relevant rules are in
these terns: -

"23. Any Advocate, who accepts an engagenent in any |ega
busi ness through a person included in the list of touts
published as provided in the next follow ng Rule, shall be
deened guilty of professional m sconduct.

Expl anati on: -

" Tout " neans a person who procures, in consideration of
any remunerati-on noving fromany Advocate or from any person
on his behalf, the enploynent of such Advocate in any |ega
busi ness, or who proposes to any Advocate to procure, in
consi deration of any renuneration noving fromsuch Advocate
or _from any person on his behalf, the enploynment of the
Advocate in such ~business, or who for purposes of such
procurenent frequents the precincts of the Court."

24. (1) " The Registrar shall publish lists of persons
proved to his satisfaction, by evidence of general repute or
ot herwi se, /'habitually to act as touts, to be known as
lists of touts” and may, fromtine to tine, alter and anend
such lists.

A copy of every list of touts- shall be kept hung upon the
Court Notice Board.

Expl anati on: -

The passing of —a resolution by "the Supreme Court Bar

Associ ation declaring any person to be a tout shall be
evidence of general repute of such person for purpose of
this Rule.

(2) No person shall be included in the list of touts unless
he has been given an opportunity to show cause against his
inclusion in such Ilist.  Any person nmy  appeal to the
Chanber Judge agai nst the order of the Regi'strar including
his name in such list.

(3) The Registrar may, by general or special order, excl ude
fromthe precincts of the Court all such persons whose nanes
are included in the list of touts.”

The question is whether these rules are within the rule-
nmaki ng power of this Court conferred by
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Art. 146(1)(a) :'of the Constitution which® is in these
terms: -

" 145(1) Subject to the provisions of any |aw nade by
Parlianment, the Suprene Court nmay fromtime to 'time, wth
the approval of the President, nake rules for regulating
generally the practice and procedure of the Court including-
(a) rules as to the persons practising before the Court

It has been contended that the power of this Court to frane
rules is confined to making rules for regulating the "
practice and procedure " do not include rules to declare a
person a tout and the procedure leading up to such a
decl arati on. In our opinionthereis no force in this
contenti on. It has not been, and it cannot be, contended
that this Court is inconmpetent to frame rules regulating
conduct in and out of Court bearing on the professiona
activities of an advocate of this Court. This Court has the
i nherent jurisdiction to regulate its proceedings relating
to conduct of persons appearing before it, in and out of
Court, in so far as such conduct has a bearing oil their
pr of essi onal rel ations and et hics, apart from the
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constitutional provisions of Art. 145 set out above. Thi s
Court nust in the very nature of things have the fullest
power to lay down rules with a view to ensuring honest and
efficient discharge of their duties by officers of the
Court, including |legal practitioners admitted to the roll of
advocates of the Court. This Court has, subject to such
| egi slation as may be nmade by Parlianent, the responsibility
vested in it of mmintaining proper discipline in Court and
of insisting upon proper standards being observed by |ega
practitioners who have the privilege of appearing, acting
and pleading in this Court. This Court nust, therefore, in
the proper discharge of its duties as the highest Court in
the land make such rules as would ensure sound ad-
mnistration of justice and proper conduct on the part of
those whose duty it is to help the Court in the discharge of
its responsibilities. Apart fromthe inherent jurisdiction
of this Court, the Constitution itself has
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authorised the Court to make rules for regulating generally
the practice and procedure of the Court. The expression, "
the practice and procedure of ‘the Court " nust be construed
in its fullest anplitude and nust include regulating the
conduct of all persons, appearing before the Court, in
relation to the business of the Court. Thus the conduct of
advocates and their assistants in relation to the business
of the court nmust formthe subject matter of regulation by
the rules of the Court.

Once it is held that this Court has the authority to frame
rules relating to the conduct of persons practising in this
Court, it follows that this Court has the power to prescribe
a code of conduct for advocates, regulating their relations
with their clients and their conduct in Court as officers of
the Court. Wen this Court, as in-R 23, provides that an
advocate shall be guilty of professional msconduct if he
accepts an engagenent in any | egal business through a person
included in the list of touts, such a rule cannot be said to

be beyond the rul e-nmaki ng powers of this Court. It follows
that with a viewto enforcing that rule, a" tout " has to
be defined, which is done by the explanation to R 23. It

is equally clear that R 24, which [ays down the procedure
for publishing lists of touts and for holding an enquiry ‘to
determ ne whether or not a particular person  should be
included in such alist rmust be equally within the purview
of of the rul e-nmaki ng power of this Court. In our opinion

therefore, it is futile to contend that R~ 24 in questionis
ultra vires the rul e-maki ng power of this Court.

It is next contended that Art. 14 of the ~Constitution has
been infringed by the provisions contained in R 24 It was
difficult for the appellant to indicatein what way the
alleged discrimnation occurs. It was faintly suggested
that there was some difference between the . provisions now
i mpugned and those of s. 36 of the Legal Practitioners’  Act
(Act XVIll of 1879). Assunming that there is sone difference
between the two provisions, it cannot be said that ipso
facto there is discrimnation. Al persons who frequent the
precincts of this Court shall be dealt with under the sane
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rules, if and when the occasion arises. Al persons who are
included in the list of touts under R 24 will be liable to
be dealt wth in the same way irrespective of any other
consi derati ons. Hence there is no room for any
discrimnation so far as the precincts of this Court are
concer ned.

It is also contended that the inmpugned rule infringes Arts.
19 and 21 of the Constitution, because it has the effect of
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excluding him fromthe precinct,-, of the Court, and of
carrying on his occupation and that it has a tendency to
deprive him of his |Ilivelihood. The rule, as already

i ndi cated, has been made with a view to ensuring the purity
and soundness of the profession of law so far as the
advocat es of this Court are concerned. It cannot,
therefore, be said that it is not inthe interest of the
general public to exclude touts fromthe precincts of this
Court. If the appellant has been rightly declared to be a
tout, he cannot justly conplain that he is being deprived of
the right to carry oil his occupation, an occupation which
is regarded as having a corrupting influence. A tout as
such cannot claimany rights in relation to the business of
the Court and it is incunbent on every Court where |ega
practitioners are allowed to appear and plead to see that
toutismis conpletely elimnated.

Wth reference to the terns of Art. 21, it was also argued
by the appell ant hinsel f, after he had been permtted by the
Court to dispense with the services of his advocate, that
life” must include livelihood. The argunent that the word
"l'ife"in Art. 21 of the Constitution includes " [livelihood
" has only to be stated to be rejected. The question of
livelihood has not in terns been dealt with by Art. 21 of
the Constitution. ~ That question is included in the freedons
enunerated in Art. 19, particularly cl.(g), or evenin Art.
16 in alimted sense, but the | anguage of Art. 21 cannot be

pressed into aid of the argument that the word "life" in
Art. 21 includes "livelihood" also. Even if this extreme
proposition were to be  accepted as well founded, the
appel lant w |l have to be kept out of the precincts of the

Court only after the procedure established by the rules of
this Court has been observed. W have already held that the
rule in

507

guestion is not wultravires.. That being so, the only
guestion that remains to be considered is whether the
procedure laid down by the rule has not been followed as

contended by the appellant. It has already been stated that
the appellant had been properly served with the notice to
show cause why his nane should not be-included in the 1list
of touts. He put in his show cause petition and  he was

given tine to adduce such evidence as he may  have  been
advised in support of his case. The appellant has not
contended that the procedure laid down in the rule has not
been foll owed, but his contention was that as the Registrar
did not grant further time arid did not issue sumons to his
wi tnesses he had been deprived of his right to adduce

evi dence. In our opinion, there is no substance in this
contention. The enquiry was a sunmary one. The matter was
dealt with by the Registrar on two dates. |If /the |awers

whom the appellant wi shed to exanmi ne on his behalf did not
turn up on the date fixed, it may be due to the fact that
they were not willing to support his case. 1t is a little
difficult to appreciate what those advocates, even if they
had appeared before the ] Registrar, could prove. They could
not prove the negative. It was for the conplainant to
adduce evidence in support of the allegation that the
appellant is a tout. The whole question, therefore, which
the Registrar had to determine was whether or not the
evi dence adduced in support of the conplainant’s case was
sufficient to nmake out that conplaint. The Registrar has
cone to a distinct finding that it had been established to
his satisfaction by evidence of repute that the appellant is
a tout. It appears that the appellant started coming to
this Court as a litigant after his conviction under s. 409
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of the Indian Penal Code. He said he worked as clerk with a
| awyer who had taken up his cause, but he appears to have
changed his masters rather too frequently and pretended to
have worked as an advocate’s clerk wi thout his nanme being
shown in the register of clerks mmintained by the Bar
Associ ati on. Hi s case that a nunber of advocates of this
Court had started a fal se propaganda against him and sone
others, because they felt that their <clients were being
msled into
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engagi ng other advocates, has not been accepted by the
Registrar. It appears to have been the case that not being

a registered clerk, he could not do any job perm ssible for
such a clerk. Naturally, therefore, he was found wandering
about in the corridors in circunmstances which led to the
genui ne belief that be had no other business in Court than
that of touting for such legal practitioners as woul d engage
him for~ that nefarious activity. W cannot, therefore,
accede to the argunment that the appellant has been a victim
of . _mere suspicion. The evidence of general repute against
hi'm_in our opinion, was sufficient to brand himas a " tout

Ii follows that there is no merit in this appeal, which is
her eby di sm ssed.
Appeal disnissed.




