IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 17 OF 2003

CHANGDEO NI VRUTI KAMATHE ... APPELLANT
VERSUS
STATE OF MAHARASHTRA ..., RESPONDENT

with
SLP(CRL.) NO 5513 of 2002

ORDER

The broad facts for the disposal of the present
appeal are as under: -

19 persons in all including Al - Changdeo
Ni vruti Kamathe, the appellant herein were brought to
trial for offences under Sections 302, 326, 324, 353,
332, 387 read wth Section 149/148 |PC for having
caused the death of Kalo Ramand injuries to several of
the witnesses, on the 12th of April, 1985 during the
course of a fair and a religious procession in the
village of which both the parties were residents. The
Sessions  Judge, Pune, vide his judgnent dat ed
16. 05.1986 acquitted all the accused holding inter alia
that the witnesses were interested parties and that
t hey had deposed agai nst the accused persons on account

of enmty and that the prosecution version was not



supported by the nedical evidence or the evidence of
the police officer who had investigated the matter.

The matter was thereafter taken in appeal before
the Bonbay Hi gh Court, which, by its order dated 23rd
July, 2002, partly allowed the appeal and convicted the
appel | ant under Section 302 of the Indian Penal Code
sinplicitor and sentenced him to undergo life
i mprisonment and to the paynent of a fine with a
default clause and convicted two of the other accused
Vishnu N vruti Kamathe, Shankar Migut Kamathe and
Bhanudas @ Bhal chandra Gul ab Kamat he under Section 323
IPC and also sentenced them to undergo a term of

I mpri sonment .

Two appeal s have been filed by Changdeo N vrutti
Kamat he al one who has been convicted for the offence of
murder and the other that is S.L.P. (Cl.) No. 5513 of
2003 has been filed by the other accused. W grant

leave in this matter as wel|l.

M. R Sundar avar dhan, the |earned senior
counsel for the appellant in Crimnal Appeal No. 17 of
2003 has raised several argunments during the course of
t he hearing. He has pointed out that it was well

settled that the High Court in dealing with an appeal



agai nst acquittal should not ordinarily interfere with
the judgnment of the trial court unless that judgnment
could be said to be perverse and as this cardinal
principle had been discarded by the H gh Court,
interference by this Court was called for to rectify
what was an apparent mstake. He has also submtted
that the observations of the Hgh Court on the
statenments of the witnesses (that the trial court found
were not worthy of belief as they were rel atives of the
conpl ai nant party) were also erroneous as the nedical

evi dence did not support the ocular testinony.

M. Ravindra K Adsure the |earned counsel for
the State of Mharashtra has, however, supported the
judgnent of the High Court and submtted that as the
judgnent of the Sessions Judge was erroneous to the
poi nt of perversity, interference by the H gh Court

was justified.

We have considered the argunents advanced by the

| ear ned counsel for the parties.

In the light of the fact that all P.W. sone of
them injured, have specifically named the appellant

herein i.e Changdeo N vruti Kamathe as the prinmary



nover of the crime and has attributed the fatal injury
on the person of Kaluram deceased to him we are of the
opinion that his presence appears to be proved on the
record. It has come in the evidence of the w tnesses
that Kaluram had fallen on the ground and as his son
attenpted to save hima gupti which had been conceal ed
by the appellant was used to cause an injury on the
person of Kaluram and one injury on the back of
Sudhakar (PW 6). The presence of the injury on the

deceased is evident fromthe nedi cal evidence.

M. Sundar avar dhan has then fallen back
alternatively on the argunent that Section 302 was not
made out as only one injury had been found as per the
nmedi cal evidence and that too during a fracas involving
a large nunber of persons on both sides the matter

woul d fall under Section 304 Part | or 304 Part Il |PC.

We have considered this argunment and find that

it has nerit.

W see from the evidence of PPW 9 Dr. Sheikh
who had perfornmed the post nortem on the dead body and
had noted one injury 2.5cm X ¥Yom X llcmat 2 cns |eft

lateral to the first thoracic spine on the shoul der.



On an exami nation of the said injury he found that it
had penetrated into the aorta. W also see that the
i nci dent happened during the course of a heated
argunent between a |arge nunber of persons present on
bot h si des. It is also clear from the evidence of
P.W. 7 and 8, police constables who were on bandobast
duty during the procession, that a crowm of 400 to 500
representing rival groups had collected at the place
and stone pelting by rival groups and fiery speeches
had been made as a prelude to the incident which
happened despite the efforts of those pr esent to
pacify both sides. W also see that the incident
happened in the year 1985 and that the trial court by
its judgnent dated 16.05.1986 had acquitted all the

accused.

In view of the above stated facts, we feel that
the ends of justice would be net if the offence is
converted into one 304 Part-| and the sentence is

reduced to five years rigorous inprisonment.

Wth this above nodification, the above appea

is dismssed.
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