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Leave granted.
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VWat is the anmbit and scope of the words
the whole of the anount of tax assessed" used in proviso to
Sub-section (5) of Section 39 of the Haryana General Sales
Tax Act, 1973, is the question of Ilaw requiring our
interpretation in this appeal by special |Ieave. It is
contended on behalf of the appellant that the inability
mentioned in the proviso refers to the financial position of
the assessee, whereas the respondents contend that the words
"unabl e" used in the Section is of w der anplitude being not
restricted to only financial position of the assess.

In order to determine the rival contention it _is
necessary to have a resune of the facts leading to the
filing of the present appeal. The respondent, M s.Maruti
Udyog Limted a public limted conpany (hereinafter referred
to as "the Conmpany"), having its factory at Gurgaon in the
State of Haryana is engaged in the business of nanufacture
and sale of various types of cars, nanely, Maruti 800, Omi
and Esteem etc. along with their spare parts. | The Conpany
is a registered deal er under the Haryana General Sal es’ Tax
Act, 1973 (hereinafter referred to as the "Act") ~and the
Central Sales Tax Act, 1956 (hereinafter referredto as the
"Central Act") with the Excise & Taxation Oficer, Gurgaon.
For the Assessnment Year 1986-87, the Conpany was assessed to
tax by the Excise & Taxation O ficer, GGurgaon vide -his
orders dated 20th Novenber, 1990 under the Act and the
Central Act. On 16th March, 1992, the Deputy Excise &
Taxation Comm ssioner (1), GQurgaon served a notice on the
Conpany proposing to suo motu revise the assessnent orders
of the Excise & Taxation Oficer, GGQurgaon dated 20th
Noverber, 1990 on the grounds that the orders were illega
and i nproper for the reasons specified in the notice served.
Subsequently, the suo notu revised assessnent orders were
passed enhanci ng the gross turnover of the Company by addi ng
excise duty in the turnover returned by it and assessed by
the Excise & Taxation O ficer, Gurgaon disallow ng part of
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the anmpount of rebate allowed by the Assessing Authority.

The turnover of Omi product was taxed at the rate of 10%
instead of 6%treating the same as "Vans". Aggrieved by the
aforesaid order, the Conpany filed an appeal before the
Haryana Sales Tax Tribunal (hereinafter referred to as the
"Tribunal "), challenging the enhancenment of turnover along
with an application for stay of recovery of demand and
entertai nnent of appeal wthout prior paynent of tax and
interest as required under Sub-section (5) of Section 39.

The application was rejected on 29th June, 1992 and the
Conpany given time to deposit the entire ampunt within a
peri od of one nonth.

Feeling aggrieved, the Conpany filed wit petition
No. 10088 of 1992 in the High Court of Punjab and Haryana at
Chandi garh  whi ch was di sposed of on 7.8.1992 directing the
Conpany to furnish bank guarantee for the additional denand
for entertainnent of appeal, instead of depositing the whole
amount (in terns of Sub-section (5) of Section 39 of the Act.
The appeal filed by the Conpany was disposed of by the
Tri bunal by remandi ng the case to Deputy Excise and Taxation
Conmi ssioner for fresh decision after giving the Conmpany a
reasonabl e opportunity of being heard. The Deputy Excise
and Taxation Conmm ssioner vide its order dated 29th March
1994 again revised the orders and created additional demand
of Rs.23,10,995/- under the Act and Rs. 78, 44, 607/- under the
Central Act.

Feeling aggrieved, the Conpany again filed an appea
before the Tribunal along with application for stay of
recovery of demand and entertai nment of appeal without prior
demand of tax and interest. Such application was rejected
on 7.9.1994 giving the Conmpany tinme to deposit the  entire
demand by 30th Novenber, 1994. The Conpany again filed wit
petition No.16537 of 1994 in the H-gh Court against the
order of the Tribunal rejecting its application. On
5.12.1994, the Hi gh Court quashed the order of the Tribuna
and directed it to pass a speaking order after hearing the
Conpany in accordance with law. The Tribunal vide its order
dated 20th February, 1998 rejected the application of the
Conpany relying wupon a Full Bench Judgnent of ~ Punjab &
Haryana High Court in Ms.Enerald International Ltd.,
Ludhiana v. State of Punjab & Os. [STI (1997) Pb. & Hn
Hi gh Court 113] and directed the Conpany to deposit the
amount within a period of one nonth. Not- satisfied, the
Conpany again filed wit petition No.6932 of 1998 in the
Hi gh Court which was all owed on 4.12.1998 vide the judgnent
i mpugned in this appeal

Before appreciating the legal position, it is necessary
to refer to the avernent mnmde by the Conpany  in its
application seeking stay of recovery of demand and
entertai nnent of appeal wthout prior paynent of tax and
i nterest. The only ground taken in that application was:
"That the petitioner has not collected any additional tax
from the custoners and is unable to deposit the amount of
addi ti onal demand created by patently illegal orders."

Section 39 of the Act confers a right of appeal upon the
assessee agai nst any original order including an order under
Section 40 passed under the Act and the Rules nmde
thereunder. Sub-section (5) thereof provides:

"No appeal shall be entertained unless it is filed
within sixty days from the date of the order appealed
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against and the appellate authority is satisfied, that the
amount of tax assessed and the penalty and interest, if any,
recoverabl e fromthe persons has been paid.

Provided that the said authority, if satisfied that the
person is wunable to pay the whole of the amunt of tax
assessed, or the penalty inposed, or the interest due, he
may, if the amount of tax and interest adnmitted by the
appellant to be due has been paid, for reasons to be
recorded in witing, entertain the appeal and nmay stay the
recovery of the bal ance anpbunt subject to the furnishing of
a bank guarantee or adequate security in the prescribed
manner to the satisfaction of the appellate authority."

Provided further that in the case of an appeal against
any order which has to be comunicated by the appropriate
authority to the appellant, the period of sixty days shal
commence fromthe date of receipt of the copy of the order
by the appellant and in the case of an appeal against any
ot her order nade under this Act, the tinme spent in obtaining
the certified copy of the order ~shall be excluded in
conputing the period of sixty days."

There cannot be any dispute that right of appeal is the
creature of the statute and has to be exercised within the

limts and according to the procedure provided by |aw. It
is filed for invoking the powers of a superior court to
redress the error  of court below, if any. No right of

appeal can be conferred except by express words. An appeal
for its maintainability, nust have a clear authority of |aw
Sub-section (5) of Section 39 of the Act vests a discretion
in the appellate authority to entertain the appeal \if it is
filed within sixty days and the anmount of tax assessed al ong
with penalty and interest, if any, recoverable from the
persons has been paid. The aforesaid restriction is subject
to the proviso conferring discretion upon the appellate
authority to dispense with the deposit of the anmount only on
proof of the fact that the appellant was unable to pay the
amount. Before deciding the appeal, the appellate authority
affords an opportunity to the party concerned to either pay
the amunt or nake out a case for the stay in terns of
proviso to Sub-Section (5) of Section 39 of the Act. Once
the conditions specified under sub-section (5) of Section 39
are conplied with, the appeal is born for being di sposed of
on nmerits after hearing both the sides.

Interpreting the word "entertain” in relation to. the
filing of an appeal, as is also the nandate of ' Sub-Section
(5) of Section 39 of the Act this Court in Lakshmiratan
Engi neering Works Ltd. vs. Asstt.Conmi ssioner (Judicial)
I, Sales Tax, Kanpur Range, Kanpur and another (Al R 1968 SC
488) observed:

"To begin with it nust be noticed that the proviso
nerely requires that the appeal shall not be entertained
unless it is acconpanied by satisfactory proof of the
paynment of the amount of tax adnmitted by the appellant to be
due. A question thus arises what is the neaning of the word

"entertained” in the context? Does it mean that no appea
shall be received or filed or does it nean that no appea
shal | be admitted or heard and disposed of unl ess

satisfactory proof is available? The dictionary neaning of
the word ’entertain’ was brought to our notice by the
parties, and both sides agreed that it means either to dea




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

with or admit to consideration. W are also of the same
opi ni on. The question, therefore, is at what stage can the
appeal be said to be entertained for the purpose of the
application of the proviso? Is it 'entertained when it is
filed or is it "entertained” when it is admtted and the
date is fixed for hearing or is it finally ’entertained

when it is heard and di sposed of ? Nunmerous cases exist in
the law reports in which the word entertained or simlar
cognate expressions have been interpreted by the courts.
Sone of themfromthe Al ahabad H gh Court itself have been
brought to our notice and we shall deal with them in due
cour se. For the present, we must say that if the
| egislature intended that the word 'file’ or 'receive was
to be wused, there was no difficulty in using those words.
In sone of the statutes which were brought to our notice
such....under Order 41 Rule 1 of the Code of Civil Procedure
it is stated that a menorandumshall not be filed or
presented unless it is acconpanied etc. in S. 17 of the
Smal | | Causes Courts Act, the expression is "at the tine of
presenting the application’. ~In Section 6 of the Court Fees
Act, the words are 'File' “or 'shall be received’. It would
appear fromthis that the legislature was not at a | oss for
words if it had wanted to express itself in such forcefu

manner as i s now suggested by counsel for the State. It has
used the word 'entertain’ and it nust be accepted that it
has used it advisedly. The word has cone in for exami nation
in some of the cases of the All ahabad H gh Court and we
shall now refer to them....

In our opinion these cases have taken a correct view of
the word ’'entertain’ ~which-according to dictionary also
neans 'admit to consideration’. It would, therefore, appear
that the direction to the Court in the provisoto S.9 is
that the Court shall not proceed to admit to consideration
an appeal which is not acconpanied by satisfactory proof of
the paynment of the admtted tax. This will be when the case
is taken up by the Court for the first tine. In the
decision on which the Assistant Comm ssioner relied, the
| earned Chief Justice (Desai C. J.) holds that ~the words
"accompani ed by" showed that something tangible had to
acconpany the rmenorandum of appeal. If the nenorandum of
appeal had to be acconpani ed by satisfactory proof, it~ had
to be in the shape of sonething tangible, because no
tangi ble thing can acconpany a docunent |ike the nenorandum
of appeal. In our opinion, maki ng 'an appeal’ t he
equi valent to the menorandum of appeal is not sound. Even
under Order 41 of the Code of Civil Procedure the
expressions "appeal" and "nenorandum of appeal" are used to

denote two instinct things. In Warton's Law Lexicon, the
word 'appeal’ is defined as "the judicial exanination of the
decision by a higher court of the decision of an -inferior
court. The appeal is the judicial examnation; the

menor andum of appeal contains the grounds on which the
judicial examination is invited. For purposes of |imtation
and for purposes of the rules of the Court it is required

that a witten nenorandum of appeal shall be filed. When
the proviso speaks of the entertai nnent of appeal, it means
that the appeal such as was filed will not be adnmitted to

consideration unless there is satisfactory proof avail able
of the nmaking of the deposit of admtted tax."

The object of Sub-section (5) of Section 39 of the Act
is to ensure the deposit of amount clainmed froman assessee
in case of an appeal filed against the tax demanded.
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However, power is given to the Appellate Tribunal to relieve
him from the rigor of above restriction under t he
circunstances spelt out in the proviso of the aforesaid
Section. Sub-section (5) regulates the exercise of right of
appeal conferred upon an assessee under Section 39 of the
Act, the object being to keep in balance the right of the
aggrieved person and the right of the State to speedy
recovery of tax. The Full Bench of the Punjab & Haryana
H gh Court in Ms.Enmerald International Ltd. (supra)
considered the scope of Section 39(5) of the Act and
concl uded:

"As a sequal to our discussion on the question of |aw
referred to us the follow ng concl usions can be deduced:

(a) The appeal is a creation of a statute and in case a
person ~wants to avail of the right of appeal, he has to
accept 'the conditions inposed by the statute.

(b) The right of appeal being a creature of Statute the
| egi slature could inpose conditions for exercise of such a
right. Neither there is a constitutional nor | ega
i mpedi ment for inposition of such a condition

(c) The right of appeal is neither natural nor inherent
attaching to a litigation and such a right neither exists
nor can be assuned unl ess expressly given by the Statute.

(d) Even if, this Court was to interpret . the bare
provisions of two Statutes, i.e., The Punjab General Sales
Tax Act and the Haryana General Sales Tax Act, it could
safely be held that there is a conplete bar to the
entertainnent of an appeal by the Appellate Authority
wi thout the payment of tax ampunt unless the Authority is
satisfied that the dealer is unable to pay the anpbunt so
assessed and only in the situation the appellate authority
for the reasons to be recorded in witing can entertain the
appeal wi thout deposit of the paynent of such anmpunt.

(e) Neither on the wording nor in view of the spirit of
the Punjab and Haryana Acts is possible to hold that the
Appel |l ate Authority should see the prinma facie nature of the
case while hearing the stay matter.

(f) The factum of tax assessed being illegal cannot be a
rel evant consideration for grant of stay by . an appellate
aut hority.

(g) The High Court in exercise of its jurisdiction under
Article 226 of the Constitution of India in rarest of the
rare cases in the given facts and circunstances, can  grant
stay and waive the condition of pre-deposit of tax and the
existing alternative remedy in such circunstances would  be
no ground to refuse interference."

We find substance in the submission of M. K T.S. Tulsi,
Seni or Advocate that the inability nentioned in the proviso
refers to the paying capacity and financial position of the
Conpany and its scope cannot be wi dened to the extent as
suggest ed by M . Nari man. The word "pay" wth its
grammatical variation and cognate expressions, when used
with reference to the tax anount, means "deliver and render"
the amount, it indicates the discharge of an obligation
rather than an investnment of noney. "To pay" is a generic
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term and the rest of the proviso refers to the npdes of
paynent . It may nean the paynent of the ampunt of tax
assessed. The dictionary nmeaning of the "payment" is the
performance of an obligation for the delivery of noney. In
| egal contenplation "paynent" is the discharge of an
obligation by the delivery of nobney or its equivalent. The
word "unable" used in the proviso has been defined to nean
"not having sufficient strength, power and neans’. In
relation to noney, it means insufficiency of funds. It
follows, therefore, that the inability to pay the amount is
referable to the paying capacity of the person concerned and
not his legal or actual Iliability to pay the anpunt
demanded. It has to be kept in mnd that the paynent nmade
under the proviso only enables the appellate court to
entertain the appeal for adjudication and does not decide
the rights of the parties.

The Act has been enacted and the right of appea
provided 'with a dual purpose of protecting the interests of
the assessee and also to safeguard the interests of the
Revenue. - The provision appears to have been nade to explore
further sources for raising Revenue of the State. Thi s
Court in Assistant Collector of Central Excise, Chandan
Nagar, West Bengal 'v. Dunlop India Ltd.. & Os. [1985 (1)

SCC 260] oberved /that "..No governnental business or for
that matter no business of any kind can be run on nere bank
guar ant ees. Li quid cash is necessary for the running of a

CGovernment as i ndeed any other enterprise. W consider that
where matters of public revenue are concerned, it is of
utnost inportance to realise that interimorders ought not
to be granted nerely because a prima facie case ‘has been
shown. More is required.”

In the instant case the prayer was nmade to grant stay on
the ground that "the petitioner has not collected any
additional tax fromthe custoners and is unable to  deposit
the anount of additional demand created by patently illega
orders". The respondent Conpany nowhere nentioned to or
referred its inability to pay the anpbunt on account of its
alleged financial difficulties or incapacity to make the
requi site paynent. The legality of the additional denand
created could not be nmade the basis for insisting to
entertain the appeal wthout prior paynent, as that - would
have required the determ nation on the nerits of the appeal
Relying wupon the Full Bench judgment of the jurisdictiona
court in Ms.Emerald International Ltd.'s case, the Tribuna
was conpetent in passing the order (Annexure P-8) which was
i mpugned in the High Court. The Division Bench of the High
Court was not justified in ignoring the Full Bench judgnent
and the judgnent of another Bench of coordinate jurisdiction
while allowing the wit petition of the Conpany. The
Division Bench even failed to mention the circunstances
which justified the passing of the order for allow ng the
wit petition with direction to the Tribunal for disposal of
the appeal on furnishing of the bank guarantee by the
Conpany. Merely because the Tribunal had insisted upon the
paynment of the anpbunt in ternms of proviso to Sub- section
(5) of Section 39 of the Act, should not have annoyed the
court while granting the relief in exercise of its powers
under Article 226 of the Constitution. The inpugned order
being contrary to settled principles of law cannot be
sustai ned and is accordi ngly set aside.

Shri R F. Nariman, |earned counsel nmade a last and
alternative plea that in case this Court is not inclined to
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uphol d the inmpugned judgnment, a relief nay be granted to the
respondent for dispensing with the deposit of the interest
portion at | east on the ambunt of Central sales tax assessed
by the order challenged in the statutory appeal. Since no
such plea was nade before the appellate Tribunal, we are not
considering such a plea now However, we permt the
respondent to nmake such a plea before the appellate Tribuna
after depositing the entire balance anmount. |If any such
plea is nmade wthin 15 days after depositing the entire
bal ance anmount, the appellate Tribunal shall take a deci sion
thereon before considering the statutory appeal on nerits.

The appeal is disposed of accordingly.




