http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

CASE NO. :
Appeal (civil) 8485 of 2001
Appeal (civil) 8486-8488 of 2001

PETI TI ONER
K. S BHOR

Vs.

RESPONDENT:
STATE OF MAHARASHTRA & CRS

DATE OF JUDGVENT: 12/ 12/ 2001

BENCH
V.N. Khare & B.N. Agrawal

JUDGVENT:
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Leave granted.

This group of appeals gives rise to following two questions for our
deci sions :

1) Vet her, in view of an extraordi nary situati on having arisen, the
Central Government was justified in rejecting the request of the State
Covernment to grant one tinme increase in adm ssion capacity in Medicine
(MBBS) and Dentistry (BDS) courses.run in various nedical colleges

| ocated within the State of Maharashtra

2) VWet her, in view of the facts and circunstances of the case, the Hi gh
Court in exercise of its power under Article 226 of the Constitution ought to
have issued directions to the Central Governnent to grant one tinme increase

in adm ssion capacity in Medicine (MBBS) and Dentistry (BDS) courses

undert aken by various medi cal coll eges (governnent run as well ‘as private
management run colleges) in the State of Mharashtra.

The aforesaid questions have arisen in the context of the facts and
circunstances stated hereinafter. On 29.4.2001, the Maharashtra Health
Sci ences Conmon Entrance Test (hereinafter referred to as MH CET 2001)
was conducted for health sciences courses such as Mdici ne (MBBS)
Dentistry (BDS), Ayurved (BAMS), Honeopathy (BHMS), Unani Medicine
(MUMS), Physio Therapy (BPTH), Occupational Therapy, Audio and
Speech Therapy (BASLP) and Prosthetics and Orthotics (BP & O. In the
sai d exam nation about 67,563 students appeared throughout the State of
Maharashtra. Wth a view to see that there is no chance for any unfair
nmeans, the question papers were prepared in four versions and they were
marked as versions 11, 12, 33 and 44. The questions in all the versions were
the sanme. But there was a change in their order. Thus, the students
answering the exam nation were given papers of different versions one after
another i.e. version 11, 22, 33, and 44 and thereafter version 11, 22, 33 and
44 and so on whi ch woul d have nade copying or use of unfair nmeans very
difficult. The result of the said exanination was declared on 17.5.2001. On
the basis of the result of the said examination a nerit list was prepared for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

pur poses of admi ssion in various colleges. Those who were higher in nerit
were given adm ssion in colleges of their choice and adjusted agai nst free
seats. |In other words, adm ssions against free seat and paynent seat in
various courses and disciplines were nade according to the nerit list.

Many sel ected students on the basis of the said merit list took adm ssion in
various nedical colleges and seats meant for Medicine and Dentistry were
particularly filled up. After the result was declared, the wit petitioners in
wit petition No. 1658/ 2000 before the High Court found that they have

recei ved |l esser marks in biology paper answered by themthan their
expectations. The wit petitioners before the H gh Court suspected that there
was obviously sone error in the evaluation of biology paper in the M4+ CET
2001. Sone newspapers printed and published from Minbai al so reported

that sonme m stakes have occurred in the process of conputerization in the
nmaster copy for answer paper in version 33. It is under such circunstances,
the wit petitioners filed a petition under Article 226 of the Constitution
prayi ng for re-valuation of biol ogy paper of the said exani nation. After
filing of the wit petition, the State Governnent got a re-verification of
answer sheets carried out by six Examners. The Exam ners reported that
there were nistakes/errors in the nodel key answer sheet of version 33 in
the subject of biology. |In view of the aforesaid nistake and error, the
respondents decided to reeval uate all the answer sheets of version 33. After
reval uati on of the answer sheets of version 33 the directorate prepared
revised merit list showi ng the correct ranking of the students in the |Iight of
re-verification and  undertook the entire adm ssion process afresh in respect
of all the candidates, including those who have al ready been admtted. |In

vi ew of the aforesaid decision by the State Governnent, the wit petitioners
before the H gh Court got the wit petition anmended and sought directions to
the respondents to publish and i nplement the revised nerit |ist and grant
admi ssion to themin the colleges of their choice in accordance with their
respective position in the revised nerit list. The said amendnent was

al | oned.

The consequences of the preparation of the revised nerit |ist were that

at least 350 students fromversion 33 who ought to have been admitted in
Medi ci ne and Dentistry at the first instance but for the wong eval uati on of
their answer sheets were denied adm'ssi ons were to displace the students
already admtted in Medicine and Dentistry and other courses. The

di spl aced students were to be sent downwards and adj usted agai nst seats in
various other Medical Colleges or other disciplines as per their ranking in
the revised nmerit list. |In fact, an extraordinary situation arose due to nistake
at the hands of the paper setters and exam ners. ~-Under such circunstances,
to neet such an extra-ordinary situation, the State Governnent wote to the
Central Governnment for grant of one tine increase in adm ssion seats in the
MBBS and BDS courses in various nedical colleges inthe State of

Mahar ashtra, but the sane was refused by the Central Governnent on

account of non-conpliance of the provisions of  Section 10A and the

regul ations. |In that view of the matter, the Hi gh Court, in order to neet the
extraordi nary situation, by the inpugned judgment while allowing the wit
petitions, issued several directions to acconmbdate those students who were
already admitted on the basis of first nerit list in various courses and

di sl odged by the revised nerit |ist.

Aggrieved, the students who were displaced due to revised nerit list
havi ng prepared and others have filed these appeals.

Shri T.R Andhyarujina, |earned senior counsel, appearing for the

appel l ants referred to certain passages of the inmpugned judgnment which we
shal | advert slightly later and, on the strength of the said passages argued
that in view of the extraordi nary situation having arisen, it was incunbent
upon the Central governnent to have granted one tinme increase in

adnmi ssions in Medicine (MBBS) and Dentistry (BDS) courses in various

medi cal colleges in the State of Maharashtra. Hi s further argunent is that
provi sions of Section 10-A of the Act apply only to such a situation where
medi cal coll eges apply for regul ar and permanent adm ssions capacity.
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According to the | earned counsel, there being no provision to conply with

the requirenent for grant of one tinme increase in adm ssion capacity in
various nedical colleges, in the interest of the students who have suffered
for no fault of their own in a particular year, the Central Government acted
illegally in refusing to grant pernission for one tine increase in adm ssions

capacity in various Medical Colleges. He al so argued that in any case, the
Hi gh Court, in view of an extraordinary situation having arisen, as noticed
by it, ought to have issued directions to the Central Governnent to grant

one time increase in adnission capacity in Medicine (MBBS) and Dentistry
(BDS) courses in various colleges in the State of Maharashtra.

Learned counsel, appearing for the Central CGovernnent and Medica

Council of India argued that the view taken by the Central Governnent

while refusing to grant one tinme increase in adm ssion capacity in Medicine
(MBBS) and Dentistry (BDS) courses was fully justified and was in

accordance with law. It was al so argued that the H gh Court acted within the
parameter of law while refusing to issue wit of nmandanus to the Centra
government to increase one tine adm ssion capacity in Medicine (NMBBS)

and Dentistry (BDS) courses.

Conming to the first question, since long tinme past, establishing of a

nmedi cal col |l ege and nedical education therein are governed by the Indian
Medi cal Council Act, 1956 (hereinafter referred to as the Act ) and Denti st
Act, 1948. Despite there being such provisions, it was experienced that

| arge nunber of persons and institutions established nedical colleges

wi t hout providing therein the mninum necessary and proportionate

infrastructure i.e. teaching and other facilities required for them As a result
it was found that ‘there was sharp decline in the maintenance of higher
standard of nedi cal education. In order to put check on unregul ated

mushroom growt h of medi cal colleges and maintain high standard of

nedi cal education, it was thought to bring nore stringent provisions in the
Act. Wth the aforesaid view of the matter, in the year 1993, Sections 10A,
10B and 10C were inserted in the Medical Council Act by anendi ng Act

31/93. Similarly, the provisions of Sections 10A, 10B and 10C were al so
incorporated in the Dentists Act, 1948. Sub-section (1) of Section 10A of
the Act provides that no person shall establish a medical college or no

nmedi cal coll ege shall open a new or higher course of study or training or
increase its adm ssion capacity in.any course of study or training except with
the previous perm ssion of the Central Governnent obtai ned in accordance
with the provisions of the Act. Sub-section (2) thereof provides that every
person or mnedi cal college desirous of opening a nedical college or increase
its adm ssion capacity in any course of study or training, including a post
graduate course of study or training shall submt to the Central Governnent
a schenme prepared in accordance with the provisions of the Act and the
Central governnment shall refer the said schene to the Medical Council for
its recommendation. Sub-section (3) of Section 10A further provides that on
recei pt of such a scheme by the Council, it may obtain such other 'particul ars,
as may be consi dered necessary and consider the said schenme having regard
to the factor referred to in sub-section (7) of Section 10-A of the Act and
send its recomendations to the Central Government. ~ Under sub-section (4)
of Section 10A, the Central government, on receipt of the recomnendation

of the Medical Council is enmpowered to either approve or disapprove the
schene. It may grant or refuse pernmission to open a nedical college or
increase its adm ssion capacity. |If it is found that the scherme is not in

conformity with the provisions of the Act and regulations framed
thereunder, it may refuse to accord perm ssion to increase the adm ssion
capacity in any course of study or training. Section 33 of the Act enpowers
the Medical Council to make regulations for carrying out the purposes of the
Act. The Medical Council, in exercise of power conferred by Section 33

read with Section 10A of the Act, has franed regul ati ons known as
"Est abl i shnment of New Medi cal Col |l eges, Qpening of Hi gher Courses of

Study and I ncrease of Admi ssion Capacity in Medical Colleges Regul ation
1993" (hereafter referred to as the 'regulations’). The said regulation
provides for eligibility criteria to be conplied with even for making an
application and part of the said regulations deal with the requirenments to be
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conplied with when any nedi cal college applies for i ncrease in adm ssion
capacity in the college. A perusal of the provisions of Section 10A read
with regul ati ons shows that it is nmandatory on the part of the institution or
managenment desirous of increasing its admi ssion capacity in any course of
study to submt a schene complying with the provisions of sub-section (7)

of Section 10A and the requirenents envi sages under the regulations. If any
of the infrastructure facilities, as required either under sub-section (7) or
under the regulations are absent, it is open to the Central Governnent to
refuse permission for increase in the adm ssion capacity in any course of
study in a nedical college. The object of conpliance of requirenents
mentioned in sub-section (7) of Section 10A and the regulation is to ensure
the mai ntenance of highest standard of education. |In Medical Council of
India vs. State of Karnataka and others 1998 (6) SCC 131 and Dr. Preet
Srivastava and another etc. vs. State of Madhya Pradesh and others etc.
1999 (7) SCC 120, it was held that the regulations framed by the Medica

Counci |l under Section 33 of the Act are mandatory. |In Medical Council of
India vs. State of ‘Kartanaka (supra), while dealing with the adm ssion nmade
in excess of intake capacity fixed by the Council, this Court observed thus:

. A nedical student requires gruelling study

and that can be done only if proper facilities are
avai l abl e in a nedical college and the hospita
attached to it has to be well equipped and the
teaching faculty and doctors have to be conpetent
enough that when a nedi cal student conmes out, he
is perfect in the science of treatnent of hunman
bei ngs and is not found wanting in -any way. The
country does not want hal f - baked nedi ca

prof essional s com ng out of nedical colleges when
they did not have full facilities of teaching and
were not exposed to the patients and their ailnents
during the course of their study."

The conpliance of the requirenents under the Act and the regul ati ons being
mandatory, in the absence of its conpliance, no permssion can be granted

by the Central Governnent for increase in adm ssion capacity in any course
in any medi cal college. In the present case, the State CGovernnent sought
one time increase in adm ssion capacity in various nedical colleges on the
prem se that medical colleges possessed all the facilities: This was not
sufficient. Wat was required, was that nedical colleges desirous of one
time increase in adm ssion capacity should have subm tted a schene

prepared in accordance with the Act and the regulation to the Centra
Government. No such schenme was submitted to the Central Governnent

and nedical council has no occasion to verify the sufficiency of the facilities
and other requirenents. There being no conpliance of requirements under

the Act, the Central Government was justified in refusing the perm ssion for
one time increase in the admi ssion capacity in the nedical colleges. W do
not, therefore, find any infirmty in the order of the Central Governnent
when it refused to grant permission to the State Governnent to have one

time increase in adnission capacity in Medicine and Dentistry in various
medi cal colleges located in the State of Miharashtra

It was then urged by the | earned counsel appearing for the appellants
that the provisions of Section 10A do not prohibit the possibility of one tine
enhancenent of intake capacity for adm ssion to nedical colleges and, thus,
perm ssi on ought to have been granted by the Central government for such a
one time enhancement or creation of additional nunber of seats beyond 150
in view of extraordinary situation and the refusal on the part of the Centra
Government to grant such pernmission was erroneous. |t was al so argued
that sub-sections (1) to (5) of Section 10A being nerely procedural, sub-
section (7) of Section 10A providing for factors to be taken into
consideration for an increase in the adm ssion capacity in a nedical college
has an overriding effect on the procedural provisions of sub-sections (1) to
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(5) and, therefore, the Central Governnent committed an error in refusing to
permt one tine increase in adm ssion capacity in Medicine and Dentistry
courses in the nedical colleges. W do not find any nmerit in the subm ssion
Sub-section (1) of Section 10A is a substantive provision in itself and begins
wi th non-obstante clause "notw t hstandi ng anyt hing contained in the

Act..", it neans there is a prohibition in the matter of an increase in the
adm ssion capacity in a nedical college unless previous perm ssion of the
Central Government is obtained in accordance with the recomendati on of

the Medical Council of India. The entire scheme of Section 10A of the Act
has to be read in consonance with other sub-sections to further the object
behind the anending Act. The object being to achieve highest standard of
medi cal education. The said objective can be achi eved only by ensuring that
a nedical college has the requisite infrastructure to inpart nedica
education. As noticed earlier, the object of amending Sections 10A, 10B

and 10C was for a specific purpose of controlling and restricting the
unchecked and unregulated nushrooned grow h of nedical colleges without
requisite infrastructure resulting in decline in the maintenance of highest
standard of education.” The highest standard of nedical education is only
possi bl e when the requirenment of provisions of Section 10A and the

regul ations are conplied with. |t has been experienced that unless there is
required infrastructure avail able in-'the nedical college, the standard of
nmedi cal education has declined. Unless an institution can provide conplete
and full facilities for training to each student who is admitted in various
di scipline, the nmedical education would remain inconplete and the nedica
col l ege woul d be turning out half-baked doctors which, in turn, would

adversely affect the health of public in general. Thus, for every increase in
the adni ssion capacity either it is one tine or permanent, the Council is
obliged to ensure a proportionate increase of infrastructure facilities. The

Medi cal Council can only make reconmendati ons to the Centra

CGovernment for grant of perm ssion for one tinme intake capacity in seats
only when it is satisfied that scheme to be submtted by the medical colleges
fulfils all the requirenments. Unless such a schene providing for all the
requi renents provided for in the Act and the regulations is submtted to the
Central Governnent and the Medical Council is satisfied that the schene
conplies with all the requirenment and nmakes a recommendation to that

effect, only then the Central governnment can consider for grant of

perm ssion for increase of adm ssion capacity in a medical college.
Simlarly, the Central Governnent w thout conpliance of the Act and the
regul ati ons cannot grant, w thout recomendati on of the Medical Council

any perm ssion for one tinme increase in _adnission capacity in various
courses conducted by the nedical coll eges. For the aforesaid reasons, we
are of the view that the Central Government was fully justified when it
rejected the request of the State Governnent for grant of permission for one
time increase in the adm ssion capacity in nedicine and Dentistry courses in
various nedical colleges in the State of Maharashtra.

Conming to the second question, it is no doubt true that the H gh Court
while deciding the wit petitions made the fol llowi ng observations :

"The seats nmeant for Medicine and Dentistry were
particularly all filled in.. Just as the petitioners
were wongfully denied admi ssions to the courses

and col | eges of their choice are innocent students,
those students, who were already admitted to

di fferent courses, were equally innocent. They had
in the neanwhil e taken their adm ssions, paid fees
and bought costly equi prents and books and had

i ncurred expenditure of around 10, 000/- per

student apart from fees.

This was an extraordi nary situation. The probl em
cropped up because of mi stakes at the hands of the
paper-setters and exaniners. The Court was told
that these were bonafide mnistakes and no body

di sputed that position. The fact however remains
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that at |east 350 students fromversion 33, who
woul d have gone up in Medicine and Dentistry or

ot her course, had suffered because of the wong

eval uation and thousands of students had been

gi ven wong pl acenents. On the other hand,
thousands of students had al ready been admitted
inthe neantine in different colleges. W therefore
t hought that the proposal of the State governnent

to get the seats increased as a one tinme neasure

for this year was worth consideration. The
governent had al ready approached the Medica

Council of India. Therefore, we thought that this
effort deserved to be followed up. This was
particularly on the background of the statenent of
the CGovernnent |awers that the Governnment and
Muni ci pal Medi cal Colleges-did have all the
necessary facilities to take care of these additiona
seats."

The af oresai d observations by the High Court were in the context of

the extraordinary and difficult situation that had arisen due to revision of the
merit list. 1t is inthis Iight the aforesaid observation has to be read and
understood. It is no doubt true that a |arge nunber of students who were
already admtted in the colleges and incurred a |l ot of expenditure in taking
adnm ssions were to be dislodged by issue of the revised nerit list. In such a
situation one can synpathise wth the plight of such students who for no
fault of their own were to be disl odged. However, the conpassion and

synmpat hy has no role to play where a rule of law is required to be enforced.
The High Court has rightly declined to issueany direction to the Centra
Government to grant one tine increase in the adnission capacity in the

nedi cal coll eges, otherwise it would not have been proper exercise of
jurisdiction under Article 226 of the Constitution. Adjusting equities in
exerci se of extraordinary jurisdiction under Article 226 is one thing, and the
Hi gh Court assuming the role of ~the Central CGovernment and the Medica

Counci | under Section 10A of the Act is a different thing. The Court cannot
direct to waive the nandatory requirenent of law in exercise of its

extraordi nary power under Article 226. It is not perm ssible for the Hi gh
Court to direct an authority under the Act to act contrary to the statutory
provi sions. The power conferred on the H gh Court by virtue 'of Article 226

is to enforce the rule of |aw and ensure that the State and other statutory
authorities act in accordance with law. However, it does not nean that the

Hi gh Court is powerless in that regard. It can do soonly when it finds that
there was sone illegality in the order of the Central government in refusing
to increase the adm ssion capacity in various colleges: The increase in

adni ssion capacity is perm ssible only when a schenme, in accordance wth

the regul ations, is submtted by a nmedical college under Section 10A of the
Act to the Central Government and the Medical Council is satisfied that the
schene conplies with the requirenent of the Act and regul ati ons and
thereafter the Medical Council recommends for such an increase in

adni ssion capacity. So long as the requirenents under Section 10A of the

Act are not complied with, no perm ssion can be granted by the Centra
CGovernment. |If any direction is issued by the H gh Court to the Centra
Governnment to increase the adm ssion capacity in a nedical college, it

would be in the teeth of the statutory provisions and anpbunted to anendi ng
the provisions of Section 10A. It is not permissible for the Hi gh Court to
direct an authority under the Act to act contrary to the statutory provisions.
The power conferred on the H gh Court by virtue of Article 226 is to enforce
the rule of law and ensure that the State and other statutory authorities act in
accordance with | aw.

In A P. Christian Medical Society vs. Government of A P. 1986 (2)
SCC 667, it was held thus:

any direction of the nature sought by Shri
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Venugopal would be in clear transgression of the
provi sions of the University Act and the

regul ations of the University. W cannot by our

fiat direct the University to disobey the stature to
which it owes its existence and regul ati ons made

by the university itself. W cannot inmagi ne
anything nore destructive of the rule of law than a
direction by the court to disobey the |oss."

In State of Punjab & Ors. vs. Renuka Singla & Ors. 1994 (1) SCC
175, it was held thus:

"The Hi gh Courts or the Supreme Court cannot be
generous or liberal in issuing such directions

whi ch in substance anmount to directing the

aut horities concerned to violate their own statutory
rul es and regul ations, in respect of adm ssions of
students.  Technical education, including nedica
education, requires infrastructure to cope with the
requi rement of giving proper education to the
students, who are admitted. Taking into

consi deration the infrastructure, equipment, staff,
the limt of the nunber of adm ssions is fixed

ei ther by the Medical Council of India or Denta
Council of India. | The Hi gh Court cannot disturb
that bal ance between the capacity of the institution
and number of admi ssion, on ’'conpassi onate

ground’. The Hi gh Courts shoul d be conscious of

the fact that in this process they are affecting the
education of the students who have al ready been

adnm tted, against the fixed seats, after avery tough
conpetitive exanmi nation. There does not appear to
be any justification on the part-of the H gh Court,
in the present case, to direct adm ssion of
respondent 1 on 'conpassionate ground’ and to

issue a fiat to create an additional seat which
anmounts to a direction to violate Section 10A and
Section 10B(3) of the Dentists Act."

For the aforesaid reasons, we are of the viewthat the H gh Court acted
within its parameters when it refrained itself fromissuing direction to the
Central Government to grant one time increase in-adm ssion capacity in
various courses in different nedical colleges in the State of /Maharashtra

We are further of the viewthat in the facts and circunstances of 'the
case, the High Court was justified in issuing various final orders and
directions while allowing the wit petitions, excepting direction No. F/(3),
whi ch was not appropriate and the sanme is set aside.

For the aforesaid reasons, except for the aforesaid nodification in the
judgrment, we affirmthe judgnent of the H gh Court. Consequently, the
appeal s fail and are accordingly dism ssed. There shall be no order as to
costs.
. J.
(V. N Khare)

J.
(B. N. Agrawal)
Decenber 12, 2001
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